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State of West Virginia
Office of the Attorney General

Patrick Morrisey (304) 558-2021
Attorney General Fax (304) 558-0140

April 24, 2015

VIA ELECTRONIC FILING

Mr. Mark Langer

Clerk of the Court

United States Court of Appeals for the District of Columbia C1rcu1t
E. Barrett Prettyman United States Courthouse

333 Constitution Avenue, N.W. Washington, D.C. 20001

Re: West Virginia v. EPA, No. 14-1146; In re Murray Energy, Nos. 14-1112
and 14-1151 (consolidated with 14-1112).

Dear Mr. Langer,

The States opposing EPA submit this letter under FRAP 28(j), to notify the
Court about further remarks by EPA Administrator McCarthy that confirm EPA
has already determined conclusively that it has authority to issue a rule under Sec-
tion 111(d). McCarthy posted on Twitter yesterday: “We’re committed to reduc-
ing carbon pollution w/the #CleanPowerPlan,” ie., the Section 111(d) rule.
McCarthy’s post also linked to a video entitled “EPA Hedd McCarthy Pledges To
Get Climate Rules ‘Over The Finish Line’ In Obama’s Term,” in which McCarthy
declares: “We are on track for mid-summer [to finalize the Section 111(d) rule]
and we made that clear to everybody. . [The States] know that we are serious

. It’s going to be very clear that States will be obligated to submit [State] Plans
... We are quite certain that these obligations will be required.” http://www.
hufﬁngtonpost com/2015/04/21/mccarthy-epa-climate-change n_7102410.html.
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Consistent with these statements, EPA has already expended substantial resources
developing “a system modeled after TurboTax” for State Plan submissions. Ex. A.

In these circumstances, immediate judicial relief is warranted. McCarthy’s
remarks follow this Court’s serious concerns at the April 16 argument that the
agency has a “closed mind,” and is engaged in a “sham” rulemaking with respect
to whether EPA has any authority to require States to regulate power plants under
Section 111(d). McCarthy’s unprecedented and audacious behavior—which start-
ed with her comments on the day the agency announced the proposed rule (Pet. Br.
20)—Tlays bare EPA’s goal: to ensure that States sink unrecoverable resources into
preparing State Plans, while delaying judicial review for as long as possible under
the cover of a sham comment period. As this Court has held, where an agency has
demonstrated beyond doubt that it has closed its mind on a legal issue, it makes no
difference “whether the agency adopted the policy at issue in an adjudication, a
rulemaking, a guidance document, or indeed by ouija board.” Teva Pharmaceuti-
cals USA v. Sebelius, 595 F.3d 1303 (D.C. Cir. 2010). This Court should not per-
mit EPA to achieve through threats and promises what it cannot do lawfully.

Dated: April 24, 2015 Respectfully submitted,

/s/ Elbert Lin
Patrick Morrisey |
Attorney General of West Virginia
Elbert Lin .
Solicitor General
Counsel of Record
Misha Tseytlin
General Counsel
J. Zak Ritchie
~ Assistant Attorney General
State Capitol Building 1, Rcom 26-E
Charleston, WV 25305 '
Tel. (304) 558-2021
Fax (304) 558-0140
Email: elbert.lin@wvago.gov
Counsel for Petitioner State of West
Virginia




USCA Case #14-1146  Document #1549150 Filed: 04/24/2015  Page 3 of 10

/s/ Andrew Brasher
Luther Strange

Attorney General of Alabama
Andrew Brasher

Solicitor General

Counsel of Record
501 Washington Ave.
Montgomery, AL 36130
Tel. (334) 590-1029
Email: abrasher@ago.state.al.us
Counsel for Petitioner State of Alabama

/s/ Timothy Junk
Gregory F. Zoeller
Attorney General of Indiana
Timothy Junk
Deputy Attorney General
Counsel of Record
Indiana Government Ctr. South, Fifth Floor
302 West Washington Street
Indianapolis, IN 46205
Tel. (317) 232-6247
Email: tom.fisher@atg.in.gov
Counsel for Petitioner State of Indiana

/s/ Jeffrey A. Chanay
Derek Schmidt
Attorney General of Kansas
Jeftrey A. Chanay
Chief Deputy Attorney General
Counsel of Record
120 SW 10th Avenue, 3d Floor
Topeka, KS 66612
Tel. (785) 368-8435
Fax (785) 291-3767
Email: jeff.chanay@ag.ks.gov
Counsel for Petitioner State of Kansas

/s/ Jack Conwaﬂi |
Jack Conway
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Attorney General of Kentucky
Counsel of Record
700 Capital Avenue
Suite 118
Frankfort, KY 40601
Tel: (502) 696-5650
Email: Sean.Riley@ag.ky.gov
Counsel for Petitioner Commonwealth of
Kentucky

/s/ Megan K. Terrell
James D. “Buddy” Caldwell
Attorney General of Louisiana
Megan K. Terrell
Deputy Director, Civil Division
Counsel of Record
1885 N. Third Street
Baton Rouge, LS 70804
Tel. (225) 326-6705
Email: TerrellM@ag.state.la.us
Counsel for Petitioner State of Louisiana

/s/ Blake E. Johnson
Doug Peterson
Attorney General of Nebraska
Dave Bydlaek
Chief Deputy Attorney General
Blake E. Johnson
Assistant Attorney General
Counsel of Record
2115 State Capitol
Lincoln, NE 68509
Tel. (402) 471-2834
Email: blake.johnson@nebraska.gov
Counsel for Petitioner State of Nebraska

/s/ Eric E. Murphy
Michael DeWine

Attorney General of Ohio
Eric E. Murphy
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State Solicitor

Counsel of Record
30 E. Broad St., 17th Floor
Columbus, OH 43215
Tel. (614) 466-8980
Email:
eric.murphy(@ohioattorneygeneral.gov
Counsel for Petitioner State of Ohio

/s/ Patrick R. Wyrick
E. Scott Pruitt
Attorney General of Oklahoma
Patrick R. Wyrick
Solicitor General
Counsel of Record
P. Clayton Eubanks
Deputy Solicitor General
313 N.E. 21st Street
Oklahoma City, OK 73105
Tel. (405) 521-3921
Email: Clayton.Eubanks@oag.ok.gov
Counsel for Petitioner State of Oklahoma

/s/ James Emory Smith, Jr.
Alan Wilson
Attorney General of South Carolina
Robert D. Cook
Solicitor General
James Emory Smith, Jr.
Deputy Solicitor General
Counsel of Record
P.O. Box 11549
Columbia, SC 29211
Tel. (803) 734-3680
Fax (803) 734-3677
Email: ESmith@scag.gov
Counsel for Petitioner State of South
Carolina
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/s/ Steven R. Blair
Marty J. Jackley
Attorney General of South Dakota
Steven R. Blair
Assistant Attorney General
Counsel of Record
1302 E. Highway 14, Suite 1
Pierre, SD 57501
Tel. (605) 773-3215
Email: steven.blair@state.sd.us
Counsel for Petitioner State of South
Dakota

/s/ James Kaste
Peter K. Michael

Attorney General of Wyoming
James Kaste

Deputy Attorney General

Counsel of Record
Michael J. McGrady

Senior Assistant Attorney General
123 State Capitol
Cheyenne, WY 82002
Tel. (307) 777-6946
Fax (307) 777-3542
Email: james.kaste@wyo.gov
Counsel for Petitioner State of Wyoming

cc: All Counsel of Record via CM/ECF
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CERTIFICATE OF SERVICE
I certify that on this 24th day of April, 2015, a copy of the foregoing Federal
Rule of Appellate Procedure 28(j) Letter was served electronically through the
Court’s CM/ECF system on all registered counsel.

/s/ Elbert Lin
Elbert Lin
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EXHIBIT A
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THE LEADER IN ENERGY & ENVIRONMENTAL POLICY NEWS

CLIMATE:

EPA preps 'pretty slick' system for states' Clean Power Plan filings

Amanda Peterka, E&E reporter
Published: Thursday, April 23, 2015

U.S. EPA is developing a system modeled after TurboTax for states to submit Clean Power Plan requirements, an agency
official said yesterday.

EPA envisions states being able to check whether they're working on individual or multi-state plans and to reach guidance
documents and templates with the click of a button, according to Juan Santiago, associate director of the air quality policy
division in EPA's Office of Air Quality Planning and Standards.

Like TurboTax, the automated system will not let a state continue if it's missing an item.

It's "actually pretty slick," Santiago said in a presentation at a meeting yesterday of EPA's Clean Air Act Advisory
Committee in Arlington, Va.

The presentation came as EPA is working toward finalizing the Clean Power Plan, which would compel states to draft
plans to reduce carbon dioxide emissions from existing power plants. At the meeting yesterday, EPA acting air chief Janet
McCabe confirmed that the rule would be finalized in midsummer, at the same time as requirements for new and modified
power plants.

E&E’ The goal of the electronic system is to not only provide a place for states to submit
POWERS P LAN plans but also for them to collaborate and share information, Santiago said.
T%-? HUB ' For example, if a state is depending on a neighbor to implement a certain program, it
a A’I"- f can access the forum to see what that neighboring state is planning.
=7 ey B
3 "We'd like to be able to setitup in a way that it provides an environment of
collaboration," Santiago said. "We would also like to provide a common forum for the
———— staff that's working on this through EPA."

The system is currently in a "beta" stage. EPA will begin testing in a few weeks with
some state partners that have volunteered, Santiago said.

He also said that the system would be used as a type of "centralized storage location" for plans and to make plans
available to the public.

"That's what we're envisioning right now, a portal where the general public can see the plan," he said, though he added
that the agency was still determining exactly how much of the planning process to make publicly available.

As EPA develops the system, itis concurrently figuring out the process for agency officials to review state plans, as well as
putting in place a massive training program for staff and stakeholders, EPA officials said yesterday at the Arlington
meeting.

EPA has determined that regions will be responsible for reviewing plans but is still working on the specific people who will
be in charge of the reviews.

According to Julie Rosenberg, branch chief of state and local climate and energy programs at EPA's Office of Air and
Radiation, the agency has put together a training plan that includes webinars, videos, workshops and a website. The plan
has been reviewed through a formal committee that includes state regulatory agencies.

"We've put together a pretty comprehensive training program that is designed to help get other EPA folks up to speed,"
Rosenberg said, "as well as be a really important, rich resource for our stakeholders."

Twitter: @apeterka | Email: apeterka@eenews.net

http://lwww .eenews.net/greenwire/stories/1060017311/print 1/2
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