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ORAL ARGUMENT SCHEDULED FOR APRIL 16, 2015
No. 14-1112 & No. 14-1151

In the Bnited States Court of Appeals
for the District of Columbia Cirvcuit

No. 14-1112: IN RE MURRAY ENERGY CORPORATION
Petitioner.
No. 14-1151: MURRAY ENERGY CORPORATION
Petitioner,
V.

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY and REGINA A.
MCCARTHY, Administrator, United States Environmental Protection Agency

Respondents.

On Petition for Writ of Prohibition & On Petition for Judicial Review

JOINT MOTION OF PETITIONER AND INTERVENOR-
PETITIONERS REGARDING ORAL ARGUMENT FORMAT

Pursuant to Federal Rules of Civil Procedure 2 and 27 and this Court’s
inherent authority to manage its docket, Petitioner Murray Energy Corporation
and Intervenor-Petitioners (the National Federation of Independent Business,
Utility Air Regulatory Group, Peabody Energy Corp., State of West Virginia,
State of Alabama, State of Alaska, State of Indiana, State of Kansas,
Commonwealth of Kentucky, State of Louisiana, State of Nebraska, State of

Ohio, State of Oklahoma, State of South Dakota, and State of Wyoming),
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collectively, “Movants,” respectfully request the oral argument format set forth
below. Because related Case No. 14-1146, West Virginia v. EPA, i1s scheduled
for oral argument on the same day before the same panel, Movants have
consulted with counsel for Petitioners in Case No. 14-1146 regarding the
sequencing of oral argument.

As the Court knows, the consolidated Murray Energy cases and the
related West Virginia case have attracted briefing from multiple constituencies
that include utility suppliers, utility customers, utilities, other businesses,
States, and environmental interest groups. Movants seek to structure oral
argument in a manner that is conducive to the Court’s consideration of all
aspects of these important cases. Accordingly, Movants respectfully make the
following requests:

1. Movants request that oral argument in the two consolidated cases,
Nos. 14-1112 and 14-1151, be heard before the argument in which
the same panel will hear case No. 14-1146, West Virginia v. EPA.
While the requested order may occur automatically since the first
Murray Energy case, No. 14-1112, has the lowest docket number,
the Murray Energy cases also present a set of issues that logically

should be heard prior to the issues presented in West Virginia.



USCA Case #14-1112  Document #1538920 Filed: 02/23/2015 Page 3 0of 9

Proceeding with the Murray FEnergy cases first will avoid
unnecessary duplication of oral argument.

2. Movants propose a total of thirty-five (35) minutes per side in the
two consolidated Murray Energy cases.

3. In the two consolidated Murray Energy cases, provided Petitioner’s
side 1s given a total of thirty-five (35) minutes, Movants propose
the argument be structured as follows:

e Petitioner Murray Energy Corporation, with argument
presented by Geoffrey K. Barnes, should be allotted the
largest portion of time, twenty (20) minutes.

e Intervenor-Petitioners, with argument presented by Robert
R. Gasaway, should be allotted ten (10) minutes with
particular focus on the adverse and immediate impacts upon
all Intervenor-Petitioners of the Clean Air Act rulemaking at
issue in these cases.

e Intervenor-Petitioner Peabody Energy, with argument
presented by Professor Laurence Tribe, should be allotted
five (5) minutes with particular focus on the constitutional
principles implicated by Respondents’ assertion of authority
to proceed under Section 111(d) of the Clean Air Act.

Petitioners’ counsel in No. 14-1146 concurs in Movants’ proposed
sequencing of the Murray Energy and West Virginia arguments.

Counsel for Petitioner Murray Energy Corporation has also contacted

counsel for Respondents Environmental Protection Agency and Regina A.
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McCarthy, and counsel for Intervenor-Respondents, in advance of this filing,

and was informed that they oppose the requests embodied in this motion.

Dated: February 23, 2015

Respectfully submitted,

/s/ Geoffrey K. Barnes

Geoffrey K. Barnes

J. Van Carson

Wendlene M. Lavey

John D. Lazzaretti

Robert D. Cheren

SQUIRE PATTON BOGGS (US) LLP
4900 Key Tower

127 Public Square

Cleveland, Ohio 44114

(216) 479-8646
geoffrey.barnes@squirepb.com

Counsel for Murray Energy Corporation
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/s/ Robert R. Gasaway

Robert R. Gasaway

Dominic E. Draye

KIRKLAND & ELLIS LLP

655 Fifteenth Street, N.W.
Washington, DC 20005
Telephone: (202) 879-5000
Facsimile: (202) 879-5200
robert.gasaway@kirkland.com

C. Boyden Gray

Adam R.F. Gustafson

BOYDEN GRAY & ASSOCIATES, PLLC
1627 1 St NW #950

Washington, DC 20006

Telephone: (202) 955-0620
gustafson@boydengrayassociates.com

Counsel for National Federation of
Independent Business

/s/ Allison D. Wood

Allison D. Wood

Tauna M. Szymanski
HUNTON & WILLIAMS LLP
2200 Pennsylvania Ave., N.W.
Washington, D.C. 20037
Telephone: (202) 955-1500
Facsimile: (202) 778-2201
awood@hunton.com

Counsel for Utility Air Regulatory Group
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/s/ Laurence H. Tribe

Laurence H. Tribe
1575 Mass. Ave.
Cambridge, MA 02138
617-495-1767
tribe@law.harvard.edu

Tristan L. Duncan

Thomas J. Grever

SHOOK, HARDY & BACON L.L.P.
2555 Grand Blvd.

Kansas City, MO 64108

TEL: (816) 474-6550

FAX: (816) 421-5547
tlduncan@shb.com
tgrever(@shb.com

Jonathan S. Massey

MASSEY & GAIL, LLP

1325 G Street, N.W., Suite 500
Washington, D.C. 20005
202-652-4511
jmassey@masseygail.com

Counsel for Peabody Energy Corporation
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/s/ Elbert I .in

Patrick Morrisey

Attorney General of West Virginia
Elbert Lin

Solicitor General

Counsel of Record
Misha Tseytlin

General Counsel
J. Zak Ritchie

Assistant Attorney General
State Capitol Building 1, Room 26-E
Charleston, WV 25305
Tel. (304) 558-2021
Fax (304) 558-0140
Email: elbert.lin@wvago.gov

Counsel for State of West Virginia

/s/ Andrew Brasher
Luther Strange
Attorney General of Alabama
Andrew Brasher
Solicitor General
Counsel of Record
501 Washington Ave.
Montgomery, AL 36130
Tel. (334) 590-1029
Email: abrasher@ago.state.al.us

Counsel for State of Alabama

/s/ Steven E. Mulder
Craig W. Richards
Attorney General of Alaska
Steven E. Mulder
Senior Assistant Attorney General
Counsel of Record
P.O. Box 110300
Juneau, Alaska 99811
(907) 465-3600

Counsel for State of Alaska

/s/ Timothy Junk
Gregory F. Zoeller
Attorney General of Indiana
Timothy Junk
Deputy Attorney General
Counsel of Record
Indiana Government Ctr. South, Fifth
Floor
302 West Washington Street
Indianapolis, IN 46205
Tel. (317) 232-6247
Email: tom.fisher@atg.in.gov

Counsel for State of Indiana

/s/ Jeffrey A. Chanay
Derek Schmidt
Attorney General of Kansas
Jeffrey A. Chanay
Chief Deputy Attorney General
Counsel of Record
120 SW 10th Avenue, 3d Floor
Topeka, KS 66612
Tel. (785) 368-8435
Fax (785) 291-3767
Email: jeff.chanay@ag.ks.gov

Counsel for State of Kansas
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/s/ Jack Conway

Jack Conway
Attorney General of Kentucky
Counsel of Record

700 Capital Avenue

Suite 118

Frankfort, KY 40601

Tel: (502) 696-5650

Email: Sean.Riley@ag.ky.gov

Counsel for Commonwealth of Kentucky

/s/ Megan K. Terrell

James D. “Buddy” Caldwell
Attorney General of Louisiana

Megan K. Terrell
Deputy Director, Civil Division
Counsel of Record

1885 N. Third Street

Baton Rouge, LS 70804

Tel. (225) 326-6705

Email: TerrellM@ag.state.la.us

Counsel for State of Louisiana

/s/ Blake E. Johnson

Doug Peterson
Attorney General of Nebraska
Dave Bydlaek
Chief Deputy Attorney General
Blake E. Johnson
Assistant Attorney General
Counsel of Record
2115 State Capitol
Lincoln, NE 68509
Tel. (402) 471-2834
Email: blake.johnson@nebraska.gov

Counsel for State of Nebraska
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/s/ Eric E. Murphy

Michael DeWine
Attorney General of Ohio
Eric E. Murphy
State Solicitor
Counsel of Record
30 E. Broad St., 17th Floor
Columbus, OH 43215
Tel. (614) 466-8980
Email:
eric. murphy@ohioattorneygeneral.gov

Counsel for State of Ohio

/s/ Patrick R. Wyrick

E. Scott Pruitt
Attorney General of Oklahoma
Patrick R. Wyrick
Solicitor General
Counsel of Record
P. Clayton Eubanks
Deputy Solicitor General
313 N.E. 21st Street
Oklahoma City, OK 73105
Tel. (405) 521-3921
Email: Clayton.Eubanks@oag.ok.gov

Counsel for State of Oklahoma

/'s/ Roxanne Giedd

Marty J. Jackley
Attorney General of South Dakota
Roxanne Giedd
Deputy Attorney General
Counsel of Record
1302 E. Highway 14, Suite 1
Pierre, SD 57501
Tel. (605) 773-3215
Email: roxanne.giedd@state.sd.us

Counsel for State of South Dakota
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/s/ Jeremiah 1. Williamson

Peter K. Michael
Attorney General of Wyoming
James Kaste
Deputy Attorney General
Michael J. McGrady
Senior Assistant Attorney General
Jeremiah I. Williamson
Assistant Attorney General
Counsel of Record
123 State Capitol
Cheyenne, WY 82002
Tel. (307) 777-6946
Fax (307) 777-3542
Email: jeremiah.williamson@wyo.gov

Counsel for State of Wyoming

Filed: 02/23/2015
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing JOINT MOTION OF PETITIONER AND

INTERVENOR-PETITIONERS REGARDING ORAL ARGUMENT FORMAT has been

served electronically by Petitioner, Murray Energy Corporation, through the

Court’s CM/ECEF system on all ECF registered counsel.

Dated: February 23, 2015

/s/ Geoffrey K. Barnes
Geoffrey K. Barnes




