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SETTLEMENT AGREEMENT

This Settlement Agreement-is made by and between the following groups of Petitioners:
-(1) the States of New York, California, Comectiéut, Delaware, Maine, New Mexico, Oregon,
Rhode Island, Vermont, and Washington, the Commonwealth of Massachusetts, the District of
Columbia, and the City of New York (collectively “State Petitioners™); and (2) Natural
Resources Defense Council (NRDC), Sierra Club, and Environmental Defense Fund (EDF)
(collectively “Environmental Petitioners”), and Respondent, the U.S. Environmental Protection
Agency (“EPA”) (collectively “the Parties™).
WHEREAS, EPA published a final action entitled “Standards of Performance for Electric
Utility Steam Generating Units, Industrial-Commercial-Institutional Steam Generating Units,
‘and Small Industrial-Commercial-Institutional Steam Generating Units,” 71 Fed. Reg. 9,866
(Feb. 27, 2006) (the “Final Rule™);
WHEREAS, tﬁe Final Rule included amendments to the standards of performance for
electric utility steam generating units subject to 40 C.F.R. part 60, subpart Da (“EGUs”);
WHEREAS, in connection with this Final Rule, EPA declined to establish standards of
performance for greenhouse gas (“GHG”) emissions;
WHEREAS, State and Environmental Petitioners filed petitions for judicial review of the
_Final Rule under the Clean Air Act (“CAA”) Section 111, 42 U.S.C. § 7411, contending, inter
alia, that the Final Rule was required to include standards of performance for GHG emissions
from EGUs;
WHEREAS, the portions of State and Environmental Petitioners’ petitions for review of
-the Final Rule that related to GHG emissions were severed from other petitions for review of the

Final Rule, and were formerly pending before the United States Court of Appeals for the District

Page 1 of 11
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of Columbia Circuit (the “Court”) under the caption State of New York, et al. v. EPA, No. 06-
1322;

WHEREAS, following the Supreme Court’s decision in Massachusetts v. EPA, 549 U.S.
497 (2007), EPA requested remand of the Final Rule to EPA for further consideration of the |
issues related to GHG emissions in light of that decision;

WHEREAS, the Court remanded the Final Rule to EPA for further proceedings on GHG
emissions in light of Massachusetts v. EPA, by its Order of September 24, 2007 (the “Remand
Order”);

WHEREAS, as of the date of this Settlement Agreement, EPA has not taken any publicly
noticed action to respond to the Remand Order;

WHEREAS, the State Petitioners submitted letters to EPA dated June 16, 2008 and
August 4, 2009 inquiring as to the status of EPA’s action on the remand and stating their position
that EPA had a legal obligation to act promptly to comply with the requirements of Seption 111,
and Environmental Petitioners submitted a letter to EPA on August 20, 2010 seeking
commitments to rulemaking on GHG emissions from .EGUs as a means of avoiding further
litigation;

WHEREAS, EGUs are, collecﬁve]y, the largest source category of GHG emissions in the
United States, according to a recent EPA analysis. See 74 Fed. Reg. 56,260, 56,363 (Oct. 30,
2009);

WHEREAS, EPA’s initial evaluation of available GHG control strategies indicates that
there are cost-effective control strategies for reducing GHGs from EGUs;

WHEREAS, EPA believes it would be appropriate for it to concurrently propose

performance standards for GHG emissions from new and modified EGUs under CAA section

Page 2 of 11
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-111(b), 42 U.S.C. § 7411(b), and emissions guidelines for GHG emissions from existing affected

EGUs pursuant to CAA section 111(d), 42 U.S.C. § 7411(d), and 40 C.F.R. § 60.22;

WHEREAS, the Parties wish to enter into this Settlement Agreement to resolve the State

and Environmental Petitioners’ request for performance standards and emission guidelines for

'GHG emissions under CAA sections 111(b) and 111(d) and to avoid further litigation on this

issue, without any admission or adjudications of fact or law;

NOW THEREFORE, the Parties, intending to be bound by this Settlement Agreement,

hereby stipulate and agree as follows:

1.

EPA will sign by July 26, 2011, and will transmit to the Office of the Federal Register

~ within five business days, a proposed rule under section 111(b) that includes standards of

performance for GHGs for new and modified EGUs that are subject to 40 C.F.R. part 60,
subpart Da. EPA shall provide the State and Environmental Petitioners a copy of the
proposed rule within five business days of signature.

EPA will also sign by July 26, 2011, and will transmit to the Office of the Federal
Register within five business days, a proposed rule under section 111(d) that includes
emissions guidelines for GHGs from existing EGUs that would have been subject to 40
C.F.R. part 60, subpart Da if they were new sources. EPA shall provide the State and
Environmental Petitioners a copy of the proposed rule within five business days of
signature.

After considering any public comments received concerning the proposed rule described
in Paragraph 1, EPA will_sign no later than May 26, 2012, and will transmit to the Office
of the Federal Register within five business days, a final rule that takes final action with

respect to the proposed rule described in Paragraph 1. EPA shall provide the

Page 3 of 11
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Environmental and State Petitioners with a copy of its final action within five business
days of signature.

4, If EPA finalizes standards of performance for GHGs pursuant to Paragraph 3, then based
on consideration of the public comments received concerning the proposed rule described
in Paragraph 2, EPA will sign no later than May 26, 2012, and will transmit to the Office .
of the Federal Register within five business days, a final rule that takes final action with
respect to the pfoposed rule describe in Paragraph 2. EPA shall provide the State and
Environmental Petitioners with a copy of its final action within five business Flays of
signature.

5. EPA agrees that it will make staff available by telephone at least every 60 days to update
State and Environmental Petitioners on EPA’s progress in completing the actions
described in Paragraphs (1) through (4). In addition, EPA will provide State and
Environmental Petitioners with a status letter every 60 days, which shall inﬁlude an
affirmative statement of whether EPA believes it will timely complete all actions
described in Paragraphs 1 through 4.

6. Upon EPA’s fulfillment of each of the obligations stated in Paragraphs 1 through 4
above, this Settlement Agreement shall constitute a full and final release of any claims
that State and Environmental Petitioners may have under any provision of law to compel
EPA to respond to the Court’s Remand Order with respect to GHG emissions from
EGUs.

7.,  State and Environmental Petitioners shall not file any motion or petition seeking to
compel EPA action in response to the Remand Order with respect to GHG emissions

from EGUs unless EPA has first failed to meet an obligation stated in Paragraphs 1

Page 4 of 11
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10.

through 4 above. If EPA fails to meet such an obligation, or if an EPA status letter
described in Paragraph 5 does not affirm that EPA believes it will timely complete all
actions described in Paragraphs 1 through 4, or if EPA fails to send a status letter as
described in Paragraph 5 and does not promptly cure that failure upon r¢ceiving notice,
State and Environmental Petitioners’ sole remedy shall be to file an appropriate motion or
petition with the Court or other civil action seeking to compel EPA to take action
responding to the Remand Order. In that event, all Parties reserve any claims or defenses
they may have in such an action, and the dates stated in Paragraphs 1 through 4 shall be
construed to represent only the parties’ attempt to compromise claims in litigation, and
not to represent agreement that any particular schedule for further agency action is
reasonable or otherwise required by law. State and Environmental Petitioners reserve all
rights under the law to file petitions for review of final agency actions under this
Settlement Agreement, pursuant to section 307(b), 42 U.S.C. § 7607(b).

This Settlement Agreement constitutes the sole and entire understanding of EPA and the
Environmental and State Petitioners and no'statemerllt, promise or inducement made by
any Party to this Settlement Agreement, or any agent of such Parties, that is not set forth
in this Settlement Agreement shall be valid or binding.

Except as expressly provided in this Settlement Agreement, none of the Parties waives or
relinquishes any legal rights, claims or defenses it may have. State and Environmental
Petitioners reserve the right to seek attorneys’ fees and costs relating to this litigation, and
EPA reserves any defenses it may have relating to such claims.

The provisions of this Settlement Agreement can be modified at any time by written

mutual consent of the Parties.

Page 5 of 11
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11.

12.

13.

14.

Except as expressly provided herein, nothing in the terms of this Settlement Agreement
shall be coﬂstrued to limit or modify the discretion accorded EPA by the CAA or by
general principles. of administrative law.

The commitments by EPA in this Settlement Agreement are subject to the availability of
appropriated funds. No provision of this Settlement Agreement shall be interpreted as or
constitute a commitment or requirement that EPA obligate, expend or pay funds in
contravention of the Anti-Deficiency Act, 31 U.S.C. 1341, or any other applicable
appropriations law or regulation, or otherwise take any action in contravention of those
laws or regulations.

Nothing in the terms of this Settlement Agreement shall be construed to limit EPA’s
authority to alter, amend or revise any final rule EPA may issue pursuant to Paragraphs 3
or 4, or to promulgate superseding regulations.

The Parties agree and acknowledge that before this Settlement Agreement is final, EPA
must provide notice in the Federal Register and an opportunity for public comment
pursuant to CAA Section 113(g), 42 U.S.C. 7413(g). After this Settlement Agreement
has undergone an opportunity for notice and comment, the Administrator and/or the
Attorney General, as appropriate, shall promptly consider any such written comments in
determining whether to withdraw or withhold het/his consent to the Settlement
Agreement, in accordance with section 113(g) of the CAA. Within 30 days of the close
of the public comment period, EPA shall provide written notice to State and
Environmental Petitioners of any decision to withdraw or withhold consent or shall

provide written notice of finality. This Settlement Agreement shall become final on the
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date that EPA provides written notice of such finality to the State and Environmental
Petitioners.

15.  The undersigned representatives of each Party certify that they are fully authorized by the
Party that they represent to bind that respective Party to the terms of this Settlement
Agreement. This Settlement Agreement will be deemed to be executed when it has been
signed by the representatives of the Parties set forth below, subject to final approvals

pursuant to Paragraph 14.

DATE: IZ./z/ //o y —~
r 7/ DAVID GUNTER / g

U.S. Department of Justice

Environment and Natural Resources Division
Environmental Defense Section

P.O. Box 23986

Washington, D.C. 20026-3986

Counsel for U.S. Environmental Protection Agency

DATE:

MICHAEL J. MYERS
MORGAN A. COSTELLO

. Assistant Attorneys General

- Environmental Protection Bureau

. Office of the Attorney General, The Capitol
Albany, New York 12224

Counsel for State of New York

‘DATE:

‘ KENNETH P. ALEX
/ SUSAN DURBIN
' Office of the Attorney General, State of California
1515 Clay Street, 20th Floor, P.O. Box 70550
Oakland, CA 94612

Counsel for State of California
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date that EPA provides written notice of such finality to the State and Environmental
Petitioners.

15.  The undersigned representatives of each Party certify that they are fully authorized by the
Party that they represent to bind that respective Party to the terms of this Settlement
Agreement. This Settlement Agréement will be deemed to be executed when it has been
signed by the representatives of the Parties set forth below, subject to final approvals

pursuant to Paragraph 14.

DATE:

DAVID GUNTER

U.S. Department of Justice

Environment and Natural Resources Division
Environmental Defense Section

P.O. Box 23986

Washington, D.C. 20026-3986

Counsel for U.S. Environmental Protection Agency

DATE: |} “g’]olo MQ%K/’
MICHAEL'J. YYYERY

MORGAN A. COSTELLO

Assistant Attorneys General

Environmental Protection Bureau

Office of the Attorney General, The Capitol
Albany, New York 12224

Counsel for State of New York

DATE:

KENNETH P. ALEX

SUSAN DURBIN

Office of the Attorney General, State of California
1515 Clay Street, 20th Floor, P.O. Box 70550
Oakland, CA 94612

Counsel for State of California

Page 7 of 11

JAS



USCA Case #14-1146  Document #1540020 Filed: 02/27/2015 Page 17 of 546

date that EPA provides written notice of such finality to the State and Environmental

Petitioners.

15, The undersigned representatives of each Party certify that they are fully authorized by the

Party that they represent to bind that respective Party to the terms of this Settlement

Agreement. This Settlement Agreement will be deemed to be executed when it has been

signed by the representatives of the Parties set forth below, subject to final approvals

pursuant to Paragraph 14,

DATE;

DATE:

DATE: 1-7:/ ‘o;j 10
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MICHAEL J. MYERS

MORGAN A. COSTELLO

Assistant Attorneys General

Environmental Protection Bureau

Office of the Attorney General, The Capitol
Albany, New York 12224

Counsel for State of New York

KENNETH P. ALEX

SUSAN DURBIN

Office of the Attorney General, State of California
1515 Clay Street, 20th Floor, P.O. Box 70550

Oakland, CA 94612

Counsel for State of California
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DATE:

KIMBERLY MASSICOTTE
MATTHEW L. LEVINE

Assistant Attorneys General
Office of the Attorney General
P.O. Box 120, 55 Elm Street
Hartford, Connecticut 06141-0120

Counsel for State of Connecticut

DATE:

VALERIE M. SATTERFIELD
Deputy Attorney Gencral
Department of Justice

102 W. Water Street

Dover, DE 19904

Counsel for State of Delaware

DATE:

GERALD D, REID

Assistant Attorney General
Department of the Attorney General
State House Station #6 '
Augusta, Maine 04333-0006

Counsel for State of Maine i

DATE:

SETH COHEN

STEPHEN R, FARRIS

JUDITH ANN MOORE

Assistant Attorneys General

P.O. Drawer 1508

Santa Fe, New Mexico 87504-1508

Counsel for State of New Mexico
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DATE:

DATE:I% IS’ZQIO

DATE:

DATE:
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Deputy Attorney General
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102 W. Water Street

Dover, DE 19904
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Assistant Attorney General
Department of the Attorney General
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Augusta, Maine 04333-0006

Counsel for State of Maine
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STEPHEN R. FARRIS

JUDITH ANN MOORE

Assistant Attorneys General

P.O. Drawer 1508

Santa Fe, New Mexico 87504-1508

Counsel for State of New Mexico
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2 5 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
z m 6 WASHINGTON, D.C. 20460!
Y4, ppoe
FEB 28 200
OFFICE OF
GENERAL COUNSEL
MEMORANDUM

SUBJECT: Approval of Settlement Agreement Resolving | Potentlal Litigation concerning
NSPS Rule regulating Greenhouse Gas Emlssmns from Electric Generating Units
(EGU GHG NSPS Rule) :

FROM: Scott Jordan, Attorney .{JJ
Air and Radiation Law Office

THRU: Richard B. Ossias,
Associate General Counsel
Air and Radiation Law Office

TO: Scott C. Fulton
General Counsel

Background

On December 30, 2010, EPA published notice of a proposed settlement agreement to
resolve threatened litigation over EPA’s failure to respond to a remand in State of New York v
EPA, No. 06-1322 (D.C.Cir.) which EPA took in 2007 to recj:(amine the issue of whether the
New Source Performance Standard (NSPS) under Clean Air Act (CAA) section 111 for electric
utility steam generating units (EGUs) should include standards of performance for greenhouse
gases (GHGs). Under the terms of the proposed settlement agreement, EPA is required to sign a
proposed rule by July 26, 2011 that includes (A) standards of performance under CAA section
111(b) for GHGs for new and modified EGUs that are Sub_]ECt to 40 CFR part 60, subpart Da, and
(B) emissions guidelines under CAA section 111(d) for GHGs from existing EGUs that would

" have been subject to 40 CFR part 60, subpart Da if they were! new sources. EPA is required to
sign a final rule by May 26, 2012 that includes final determinations with regard to each of the
elements in the proposed rule. ;

As required by CAA section 113(g), EPA publlshed a notlce in the Federal Register to
afford persons not named as parties or intervenors in the case lan opportunity to comment on the
prqposed settlement agreement (75 Fed. Reg. 82392 (December 30, 2010)). The Agency

Internet Address (URL) & hitpo/iwww, epa gov
RecycledfFlecyclable # Printed with Vegetable Oil Based Inks on 100% Posteonsumer, Process Chorine Free Recycled Paper
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received a total of 28 comments from various regulated entities and industry groups, state
environmental agencies, environmental groups and md1v1duals and the Small Business
administration Office of Advocacy (SBA). :

Eight of the comments supported the settlement and urged EPA to act promptly to
regulate GHGs from EGUs. The remaining comments opposed the settlement. Generally, the
adverse comments asserted that the proposed deadlines do not provide sufficient time for EPA to
conduct a thorough and reasoned rulemaking and to comply with various requirements for

_ conducting the rulemaking. Under CAA section 113(g), if the,comments disclose facts or

considerations that indicate that consent to the settlement agret':ment would be inappropriate,
improper, inadequate, or inconsistent with the Act, EPA or the Department of Justice may
withdraw or withhold consent to the settlement agreement. We do not believe that the comments
received disclose facts or considerations which indicate that consent is inappropriate, improper,
inadequate; or inconsistent with the Act. We therefore recommend that you concur with
finalizing this settlement.

RECOMMENDATION.

IS Ay
We recommend that you concur in the Settlement Agreement in this case.

APPROVED: SGZ' (. %

Scott C. Fulton, General Counsel

DISAPPROVED:

Scott C. Fulton, General Counsel

DATE: 3/ 21
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MODIFICATION TO SETTLEMENT AGREEMENT

WHEREAS, on December 21, 2010, the following parties executed a “Settlement
Agreement:” (1) the States of New York, California, Connecticut, Delaware, Maine, New
Mexico, Oregon, Rhode Island, Vermont, and Washington, the Commonwealth of
Massachusetts, the District of Columbia, and the City of New York (collectively “State
Petitioners™); and (2) Natural Resources Defense Council (NRDC), Sierra Club, and
Environmental Defense Fund (EDF) (collectively “Environmental Petitioners”), and Respondent,
the U.S. Environmental Protection Agency (“EPA”) (collectively “the Parties™),

WHEREAS, the Settlement Agreement became final on March 2, 2011;

WHEREAS, on September 24, 2007, in a case entitled State of New York, et al. v. EPA,
No. 06-1322, the United States Court of Appeals for the District of Columbia Circuit remanded
to EPA a final action entitled “Standards of Performance for Electric Utility Steam Generating
Units, Industrial-Commercial-Institutional Steam Generating Units, and Small Industrial-
Commercial-Institutional Steam Generating Units,” 71 Fed. Reg. 9,866 (Feb. 27, 2006) (the
“Final Rule”);

WHEREAS, Petitioners subsequently notified EPA of their potential claims to compel
EPA to take action pursuant to the remand of the Final Rule;

WHEREAS, the Settlement Agreement resolves those potential claims;

WHEREAS, Paragraph 1 of the Settlement Agreement provided that: “EPA will sign by
July 26, 2011, and will transmit to the Office of the Federal Register within five business days, a
proposed rule under section 111(b) that includes standards of performance for GHGs for new and
modified EGUs that are subject to 40 C.F.R. part 60, subpart Da. EPA shall provide the State and

Environmental Petitioners a copy of the proposed rule within five business days of signature;”

Page 1 of 7
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WHEREAS, Paragraph 2 of the Settlement Agreement provided that: “EPA will also
sign by July 26, 2011, and will transmit to the Office of the Federal Register withih five business
days, a proposed rule under section 111(d) that includes emissions guidelines for GHGs from
existing EGUs that would have been subject to 40 C.F.R. part 60, subpart Da if they were new
sources. EPA shall provide the State and Environmental Petitioners a copy of the proposed rule
within five business days of signature;”

WHEREAS, Paragraph 10 of the Settlement Agreement provided that: “The provisions
of this Settlement Agreement can be modified at any time by written mutual consent of the
Parties;”

WHEREAS, EPA has engaged in an extensive public process in preparation of proposed
rules that would satisfy its obligation under Paragraphs 1 and 2 of the Settlement Agreement,
including five public “listening sessions” as well as additional meetings and discussions with a
wide variety of public stakeholders;

WHEREAS, in the course of that public process, EPA has received a significant amount
of useful information and ideas from a range of public stakeholders concerning issues relevant to
the proposed rule;

WHEREAS, EPA requires additional time to consider the information and ideas
presented by the public stakeholders to EPA;

WHEREAS, the Parties desire to enable EPA to give due attention and consideration to
all information and ideas presented to EPA in the public process leading to the proposed rules,
without any change to the date for taking final action as specified in Paragraphs 3 and 4 of the

Settlement Agreement;

Page 2 of 7
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WHEREAS, the Parties now desire to modify Paragraphs 1 and 2 of the Settlement

Agreement;

NOW THEREFORE, without any change to any other part of the Settlement Agreement,

the parties hereby agree as follows:

L

Paragraph 1 of the Settlement Agreement shall be stricken, and replaced with the
following: “EPA will sign by September 30, 2011, and will transmit to the Office of
the Federal Register within five business days, a proposed rule under section 111(b)
that includes standards of performance for GHGs for new and modified EGUs that
are subject to 40 C.F.R. part 60, subpart Da. EPA shall provide the State and
Environmental Petitioners a copy of the proposed rule within five business days of
signature.”

Paragraph 2 of the Settlement Agreement shall be stricken, and replaced with the
following: “EPA will also sign by September 30, 2011, and will transmit to the
Office of the Federal Register within five business days, a proposed rule under
section 111(d) that includes emissions guidelines for GHGs from existing EGUs that
would have been subject to 40 C.F.R. part 60, subpart Da if they were new sources.
EPA shall provide the State and Environmental Petitioners a copy of the proposed

rule within five business days of signature.”

DATE: QJ,[%! I K@M
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DAVID GUNTER
U.S. Department of Justice
Environment and Natural Resources Division

Environmental Defense Section
P.O. Box 23986
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401

91sT CoNaRress SENATE Rerort
2d Sessibn No. 91-1196

NATIONAL AIR QUALITY STANDARDS ACT OF 1970

SepTEMBER 17, 1970.—Ordered to be printed

Mr. Byrp of West Virginia (for Mr. Musxig, from the Committee
on Public Works, submitted the following

REPORT
together with
INDIVIDUAL VIEWS
{To accompany S. 4358)

The Committee on Public Works, to which tbe bill (S. 4358),
to amend the Clean Air Act as amended, was referred having con-
sidered the same, reports favorably thereon without amendment.
An original bill (S. 4358) is reported in lieu of S. 3229, S. 3466, and
S. 3546 which were considered by the Committee.

GENERAL STATEMENT

The committee bill would restructure the methods available to
attack a critical and growing national problem of air pollution.

The legislation reported by the committee is the result of dee
concern for protection of the health of the Americen people. Air pol-
lution is not only an aesthetic nuisance. The Committee’s concern
with direct adverse effects upon public health has increased since the
publication of air quality criteria documents for five major pollutants
(oxides of sulfur, particulates, carbon monoxide, hydrocarbons and
oxidants). These documents indicate that the air pollution problem is
more severe, more pervasive, and growing at a more rapid rate than
was generally believed.

The new information that carbon monoxide concentrations at levels
demaging to public health occur in Chicago more than 22 percent of
the time, and that other cities have similar problems with carbon
monoxide and other pollutants, intensified the committee’s concern to
authorize a massive attack on air pollution. This bill is designed to
provide the basis for such an attack.
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ance with air quality standards in a particular air quality control
region, the bill would require that new requirements be imposed by a
State or locality on any sources in that region, including those sources
already built and operated in compliance with the Federal standards
of per{grma.nce. In such instances, however, it is expected that States
would allow a reasonable time for improvements to be made.

Finally, it should be noted that the bill would require the Secretary
to delegate the certification function to any State which adopts s
certification procedure which the Secretary finds meets the require-
ments set forth in this Section. It is expected that every effort will
be made to have States assume this responsibility.

Some Stdtes, however, may have to adopt new legislation to meet
the requirements of section 113(d)(1). The Committee sees no reason
why the Secretary should not permit a State to perform as much of
the work involved in certification as it can under its existing State
law until such time as the State has adopted the necessary enabling
le%islation. It should be clear that when certification authority is
delegated, the Secretary would retain unrestricted enforcement au-
thority. However, it is expected that the Secretary would take enforce-
ment action only where a State does not meet its obligations.

SECTION 114. EMISSION STANDARDS FOR SELECTED AGENTS

Knowledge and experience gained under the Air Quality Act of 1967,
particularly through the development of criteria documents, has re-
vealed that aFollut;ion agents and combinations of such agents fall into
three general categories. The first of these categories are those pollution
agents which are emitted from diverse stationary and moving sources
into the ambient air and which are generally detectable through
monitoring devices and systems. These pollution agents are those for
which the criteria documents are to be 1ssued and for which national
ambient air quality standards and implementation plans are to be
established.

The second category of air pollution agents includes those which
are hazardous to the health of persons as defined in section 115.

The third category of pollution agents includes those agents which
are not emitted in such quantities or are not of such a character as to be
widely present or readily detectable on a continuous basis with
available technology in the ambient air. The presence of these agents
is generally confined, at least for detection purposes, to the area
of the emission source. The information available at this time indi-
cates that the following list of substances are most likely to be con-
sidered as the agents to be covered under this section:

Arsenic, chlorine gas, hydrogen chloride, copper, manga-
nese, nickel, vanadium, zine, barium, boron, chromium,
selenium, pesticides, radioactive substances.

The bill would limit the imposition of emission standards for
these selected air pollution agents to those categories of stationary
sources which are subject to standards of performance under section
113. Available information indicates that these pollution agents are
generally emitted from the stationary sources that would be subject
to performance standards.

Committee recognizes that the timing of the control of such
pollution agents should be left to the discretion of the Secretary. It is
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expected that knowledge with respect to some selected pollution agents
would justify immediate application of emission standards, while
knowledge with respect to others may not justify the same urgency.
Therefore, the bill would establish a frameworlz which would pro-
vide that the Secretary may initiate the development of emission
standards for such selected pollution agents at any tume following the
date of enactment. In any event, the a.Sgecre'oa.l'y would be required to
publish an initial list of agents for which a control under this authority
18 appropriate within 180 days after enactment of this section. It
is expected that the Secretary would select for earliest action those
agents on the list which clearly affect the public health. The Committee
intends that the Secretary establish a sequence for the setting of
emission standards for the remainder over the next several years.

However, the Committee emphasizes that some pollution agents
included in this list could become subject to the aml‘;ient air quality
:sii:a.ncllm'df1 or hazardous substances provisions when new information is

eveloped.

Emission standards developed under this section would be applied
to existing stationary sources. However, the Committee recognizes that
certain old facilities may use equipment and processes which are not
suited to the application of control technology. The Secretary would
be authorized therefore to waive the application of standards estab-
lished under this section to such stationary sources which have short
life expectancies after requiring the application of the maximum
technology which could be applied to such facilities and after deter-
mining that continued emissions would not jeopardize public health.

The bill would provide that emission standards established under
this section shall become effective on a date specified but not to
exceed 24 months from the date of such promulgation.

Consistent with the provisions of other sections, owners and opera-
tors of stationary sources to which emission standards would apply
would be responsible for furnishing information relating to emissions,
and be required to install, use and maintain monitoring equipment for
the purpose of determining compliance with emissions standards. Costs
of such monitoring equipment or methods should be borne by the
owner or operator.

In this section the bill also would incorporate provisions designed to
acquire and make available to the public information regarding com-
Eliance with the applicable emission standards. The Committee be-
ieves that the public right to know what is being emitted overrides
the proprietary character of such information. The committee intends
that information other than emission data shouid be confidential only
after a showing by the owners and operators that such records, reports
or information would divulge trade secrets or secret processes entitled
to protection under section 1905 of Title 18 of the United States Code.

he bill would provide that violations of emission standards estab-
lished under this section be enforced through the general enforcement
provisions of section 116. However, it is provided that the Secretary
should delegate enforcement authority to any State which develops an
enforcement framework which the Secretary determines adequate to
implement the purposes of this section. It should be noted that nothing
in such delegation shall in any way effect the Secretary’s authority
and gblidga.tion to act at any time to enforce violations of such emission
standards.
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SECTION 115. EMISSION STANDARDS FOR HAZARDOUS AGENTS

The proposed new section 115 would authorize the Secretary to
prohibit emissions or to establish standards applicable to emissions of
air pollutants “whose presence, chronically or intermittently, in trace
concentrations in the ambient air, either Sone or in combination with
other agents, causes or will cause, or contribute to, an increase in
mortality or an increase in serious irreversible or incapacitating
reversible damage to health.”

On the basis of information presented to the Committes, it is clear
that the above definition will encompass a limited number of pollu-
tants. Asbestos, cadmium, mercury, and beryllium have been identified
as pollution aﬁents which could be subject to emission prohibitions or
standards to be established under section 115. It would be the Secre-
tary’s responsibility to determine whether there are additional
pollutants (including any of those expected to be subject to section
114) which also should be covered under section 115.

In writing a relatively restrictive definition of hazardous agents,
the Committee recognized that a total prohibition on emissions is a
step that ought to be taken only where a danger to health, as defined,
exists. It should be noted that emission standards for pollutants which
cannot be considered hazardous (as defined in section 115) could be
established under section 114. Thus, there should be no gaps in control
activities pertaining to stationary source emissions that pose any
significant danger to public health or welfare. -

This section would establish an administrative procedure to regulate
and control the emission of such hazardous materials. Under this
procedure, the Secretary would be authorized to designate from time
to time those air pollution agents or combinations of agents which
present a hazard to the health of persons as indicated by available
material evidence. Following designation the Secret would be
required to publish a ;i:'oposed rohibition of emissions ?)l;ysuch agents
or combination of such agents from any stationary source.

The Committee recognizes that some of these hazardous pollutants,
such as cadmium and beryllium, are present in nearly all raw materials,
Thus, beryllium and cadmium appear as trace impurities in steel
making and other raw material processes, in addition to the processin;
at beryllium and cadmium plants. Recognizing that complete contro
of beryllium from steel plants, for example, may not be necessary or
practicable, the Committee has provided the Secretary with authority
to differentiate among categories of sources in establishing prohibitions
under section 115.

After public hearings and within six months of the publication of
such proposed prohibition, the Secretary would be required to pro-
mulgate such prohibition, unless he found on the basis o(} a preponder-
ance of the evidence, that the air pollution agent was not, in fact,
hazardous to the health of persons—or that a greater than zero
emission could be permitted without presenting a hazard to health.

The bill would provide that any prohibition should become effective
upon promulgation and that any emission standard for a hazardous
substance established under this section should become effective no
later than 180 days after such promulgation.

The Committee recognizes that the violation of a prohibition or
emission standard for any substance which is hazardous to the health
of persoms requires an expeditious enforcement procedure. Conse-
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quently, the bill would provide that upon evidence of any violation the
Secretary should bring suit for immediate abatement, including a per-
manent or temporary injunction or restraining order, in the United
States District Court in the District in which the source is located.
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Title 40—Protection of Environment

CHAPTER [—ENVIRONMENTAL
PROTECTION AGENCY

SUBCHAPTER C—AIR PROGRAMS
[FRL 437-4]

PART 60—STANDARDS OF PERFORM-
ANCE FOR NEW STATIONARY SOURCES

State Plans for the Control of Certain
Pollutants From Existing Facilities

On October 7, 1974 (39 FR 36102),
EPA proposed to add a new Subpart B to
Part 60 to establish procedures and re-
quirements for submittal of State plans
for control of certain pollutants from
existing facilities under rection 111(d)
of the Clean Air Act, as amended (42
U.S.C. 1857c-6(d)). Interested persons
participated in the rulemaking by send-
ing comments to EPA. A total of 45 com-
ment letters was received, 19 of which
came from industry, 16 from State gnd
Jocal agencies, 5 from Federal agencies,
and 5 from other interested parties. All
comments have been carefully consid-
ered, and the proposed regulations have
been reassessed. A number of changes
sugsested in comments have been made,
as well as changes developed within the
Agency.

One significant change, discussed more
fully below. is that different procedures
and criteria will apply to submittal and
approval of State plans where the Ad-
ministrator determines that a particular
pollutant may cause or contribute to the
endangerment of public welfare, but
that adverse effects on public health
have not been demonstrated. Suzh a de-
termination might be made, for exampie,
in the case,of a pollutant that damages
crops but has no known adverse effect on
public health. This chance is intended
to allow States more flexibility in estab-
iishing plans for the conirol of such
pollutants than is provided for plans in-
volving pollutants that may affect public
health. “

Mocst other changes were of a relatively
minor nature and, aside from the change
just mentioned, the basic concept of the
regulations is unchanged. A number of
provisions have been reworded to resolve
ambiguities or otherwise clarify their
mezning, and some were combined or
otherwise reorganized to clarify and
simplify the overall organization of Sub-
part B. :

BACKGROUND

When Congress enacted the Clean Air
Amendments of 1970, it addressed taree
general categories of pollutants emitted
from stationary sources. See Senat: Re-
port No. 91-1196, 91st Cong., 2d Sess.
18-19 (1970) . The first category consists
of pollutants ¢often referred to as “cri-
teria pollutunts™ for which air quality
criteria and national ambient air quality
standards are established under sections
108 and 109 of the Act. Under the 1970
amendments, criteria pollutants are con-
trolled by State implementation plans
(SIP's) approved or promulgated under
section 110 and, in some cases, by stand-
ards of performance for new sources es-
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tablished under section 111. The second
category consists of pollutants listed as
hazardous pollutants under section 112
and controlled under that section.

The third category consists of pol-
Iutants that are (or may be) harmful to
public health or welfare but are not or
cannot be controlled under sections
108-110 or 112. Section 111(d) requires
control of existing sources of such pol-
lutants whenever standards of perform-
ance (for those pollutants) are estab-
lished under section 111(b) for new
sources of the same type.

In defermining which statutory ap-
proach is appropriate for regulation of a
particular pollutant, EPA considers the
nature and severity of the pollutant's
effects on public health or welfare, the
number and nature of its sources, and
similar factors prescribed by the Act.
Where a choice of approaches is pre-
sented, the regulatory advantages and
disadvantages of the various options are
also considered. As indicated above, sec-
tion 111(d) requires control of existing
sources of a pollutant if a standard of
performance is established for new
sources under section 111 (b) and the pol-
lutant is not controlled under sections
108110 or 112. In general, this means
that control under section 111(d) is ap-
propriate when the pollutant may cause
or contribute to endangerment of public
health or welfare but is not known to be
“hazardous” within the meaning of sec-
tion 112 and is not controlled under sec-
tions 108-110 because, for example, it is
not emitted from ‘“‘numerous or diverse”
sources as required by section 108.

For ease of reference, pollutants to
which section 111(d) applies as & result
of the-establishment of standards of per-
formance for new sources are defined in
§60.21(a) of the new Subpart B as
“designated pollutants.,” Existing facil-
ities which emit designated poilutants
and which would be subject to the stand-
ards of performance for those pollutants,
if new, are defined in §60.21(b) as
“designated facilities.”

As indicated previously, the proposed
Yegulations have been revised to allow
States more flexibility in establishing
plans where the Administrator deter-
mines that & designated pollutant may
cause or contribute to endangerment of

public weifare, but that adverse effects’

on public health have not been demon-
strated. For convenience of discussion,
designated pollutants for which the Ad-
ministrator makes such a determination
are referred to in this preamble as “wel-
fere-related pollutants” (ie., those re-
quiring control solely because of their
effects on public welfare). All other
designated pollutants are referred to as
“health-related pollutants.”

To date, standards of performance have
been established under section 111 of the
Act for two designated poliutants—fluo-
rides emifted from five categories of
sources in the phosphate fertilizer indus-
try (40 FR 33152, August 6, 1975) and
sulfuric acid mist emitted from sulfuric
acid production units (36 FR 24877, De-
cember 23, 1971). In addition, standards
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of performance have been proposed for
Auorides emitted from primary alumi-
num plants (39 FR 37730, October 23,
1974>, and final action on these stand-
ards will occur shortly. EPA will publish
draft guideline documents (see next sec-
tion) for these pellutants in the near
fature. Although 2 final decision has not
been made, it is expected that sulfuric
acid mist will be determined to be a
health-related pollutant and that fluo-
rides will be determined to be welfare-
related.

SuMMARY OF REGULATIONS

Subpart B provides that after a stand-
ard of performance applicable to emis-
sions of a designated pollutant from new
sources is promulgated. the Administra-
tor will publish guideline documents con-
taining information pertinent to control
of the same pellutant from designated
(i.e., existing) facilities [§ 60.22(a) 1. The
guideline documents will include “emis-
sion guidelines” (discussed below) and
compliance times based on factors speci-
fied in §60.22(H) (5) and will be made
available for public comment in draft
formm bhefore being published in final
form. For health-related pollutants, the
Adminisirator will concurrently propose
and subsequently promulgate the emis-
sion guidelines and compliance times
referred to above [§ 60.22(c) 1. For wel-
fare-related polluianis, emission guide-
lines and compliance times will appear
only in the applicable guideline docu-
ments [§ 60.22(d) (1) 1.

The Administrator’s determination
that a designated pollutant is heath-
related, welfare-related, or both and the
rationale for the determination will be
provided in the draft guideline document
for that pollutant. In making this de-
termination, the Administrator will con-
sider such factors as: (1) Enown and
suspected effects of the pollutant on pub-
lic health and welfare; (2) potential am-
bient concentrations of the pollutant; -
(3) generation of any secondary pol-
lutants for which the designated pollut-
ant may be a precursor; (4) any syn-
ergistic’effect with other pollutants; and
(5) potential effects from accumulation
in the environment (e.g., soil, water and
food chains). After consideration of
comments and other information a final
determination and rationale will be pub-
lished in the final guidelines document.

For hoth health-related and welfare-
related pollutants, emission guidelines
will reflect the degree of control attain-
able with the application of the best sys-
tems of emission reducticr: which (con-
sidering the cost of such reduction) have
heen adequately demonstrated for desig-
nated facilities [§ 60.21(e) 1. As discussed
more fully below, the degree of control
reflectad in EPA's emission guidelines
will take into account the costs of retro-
fitting ex!sting facilities and thus will
probably be less stringent than corre-
sponding standards of performance for
new sources.

After publication of a final guideline
document for a designated pollutant, the
States will have nine months to develop
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and submit plans containing emission
standards for control of that pollutent
from designated facilities [§ 60.23(a)1.
For health-related pollutants, State
emission standards must ordinarily be at
least as stringent as the corresponding
EPA guidelines to be approvable [§ 60.24
(c}]. However, States may apply less
stringent standards to particular sources
{or classes of sources) when economic
factors or physical limitations specific to
particular sources (or classes of sources)
make such application significantly more
reasonzble [§ 60.24(f) 1. For welfare-re-
lated pollutants, States may balance the
emission guidelines and other informa-
tion provided in EPA’s guideline docu-
ments against other factors of public
concern in establishing their emission
standards, provided that appropriate
consideration is given to the information
presented in the guideline documents
and at public hearings and that other
requirements of Subpart B are met
[§60.2¢4(d1 1.

Within four months after the date re-
quired for subrission of a plan, the Ad-
ministrator will approve or disapprove
the plan or portions thereof [§ 60.27(b) 1.
If a State plan (or portion thereof) is
disaprroved, the Administrator will pro-
mulgate a plan (or portion thereof)
within 6 months after the date required
for plan submission [§60.27(d)1. The
plan submittal, approval/disapproval,
and promulgation procedures are basi-
cally patterned after section 110 of the
Act and 40 CFR Part 51 (concerning
adoption and submiital of State imple-
mentation plans under section 110).

For health-related pollutants, the
emission guidelines and compliance times
referred to above will appear in a new
Subpart C of Part 6C. As indicated previ-
ously, emission guidelines and compii-
ance times for welfare-related pollutants
will appear only in the guideline docu-
ments published under § 60.22(a). Ap-
provals and disapprovals of State plans
and any pilans (or portions thereof)
promulgated by the Administrator wili
appear in a new Part 62.

CoMMENTS RZCEIVED ON PROPOSED REGU-~
LATIOXS AND CHANGES MADE IN FInaL
REGULATIONS

Many of the comment letters received
by EPA contzined muitiple comments.
The most significant comments and dif-
ferences between the proposed and final
regulations are discussed below. Copies
of the comment letters and a summary
of the comments with EPA’s responses
(entitled “Public Commenf Summary:
Section 111(d) Regulations’) are avail-
able for public inspection and copying at
the EPA Public Information Keference
Unit, Room 2922 (EPA Library}, 401 M
Street, SW., Washington, D.C. 20460. In
addition, copies of the comment sum-
mary may be obtained upon written re-
quest from the EPA Public Information
Center (PLI-215), 401 M Street, SW.,
Washington, D.C. 20460 {specify “Public
Comment Summary: Section 111¢d)
Regulations™) .

{1) Definitions and basic concepis.
The term *“emission limitation™ as de-
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fined in proposed § 60.21(e) has appar-
ently caused some confusion. As used in
the proposal, the term was not intended
to mean a legally enferceable national
emission standard as some comments
sugegested. Indeed, the term was chosen
in an attempt to avoid such confusion.
EPA’s rationale for using the emission
limitation concept is presented below in
the discussion of the hasis for approval or
disapproval of State plans. However, to
emphasize that a lepally enforceable
standard is not intended, the term “emis-
sion limitation’ has been replaced with
the term ‘“emission guideline” Isee
§ 60.21(e) ]. In addition, proposed § 60.27
(concerning publication of guideiine
documents and so forth) has been moved
forward in the regulations (becoming
§ 60.22) to emphasize that publication of
a final guideline document is the
“trigger” for State action under subse-
quent sectioms of Subpart B Lsee
§ 60.23(a) 1.

Many commentators apparently con-
fused the degree of centrol to be reflected
in EPA’s emission guidelines under sec-
tion 111(d) with that to be required by
corresponding standards of performance
for new sources under section 111(b). Al-
though the general principle (application
of best adequately demonsirated control
technology, considering costs) will be the
same in both cases, the degrees of con-
trol represented by EPA’s emission
guidelines will ordinarily be less stringsnt
than those required by standards of per-
formance for new sources because the
costs of controlling existing facilities will
ordinarily be greater than those for con-
trol of new sources. In addition, the reg-~
ulations have been amended to make
clear that the Administrator will specify
different emission guidelines for differ-
ent sizes, types, and classes of designated
facilities when costs of eontrol, physical
HBmitations, geographical lgcation, and
similar factors make subcategorization
approprate [§ 60.22(b) (5) 1. Thus, while
there may be only one standard of per-
formance for new sources of designated
pollutants, there may be several emission
guidelines specified for designated facil-
ities based on plant configuration, size,
and other factors peculiar to existing
facilities.

Some comments evidenced coniusien
regarding the relationship of affected
facilities and desighated facilities. An
affected facility, as defined in § 60.2(e),
is a new or modified facility subject to a
standard of performance for new sta-
tionary sources. An existing facility
1§ 60.2(a2) ] is a facility of the same type
as an affected facility, but one the con-
struction of which commenced before
the date of proposal of applicable stand-
ards of performance. A designated facil-
ity 1§60.21(d)>] is an existing facility
which emits a designated poliutant.

A few industry comments argued that
the proposed regulations would permit
EPA to zircumvent the legal and tech-
nical safeguards required under sections
108, 109, and 110 of the Act, sections
which the commentators characterized
as the basic statutory process for control
of existing facilities. Congress clearly in-
tended control of existing facilities under
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sections other than 108, 109, and 119. Sec-
tions 112 and 303 as well as 111(d) itself
provide for control of existing facilities.
Moreover, action under section 1i1¢(d) is
subject to a number of significant safe-
guards: (1} Before zacting under section
111(d) the Administrator must have
found under section 111(b) that a source
category may significantly contribute to
air poilution which causes or contributes
to the endangerment of public health or
welfare, and this finding must be tech-
nically supportable; (2) EPA’'s emission
guidelines will be developed in consulta-
tion with industrial groups and the Na-
fional Air Poliution Control Techniques
Advisory Committee, and they will be
subject to public comment before they
are adopted; (3) emission standards and
other plan provisions must be subjected
to public hearings prior to adoption; (4»
relief is available under §60.24(f) or
§ 60.27(e) (2) where application of emis-
sion standards to particular sources
would be unreasonable; and (5) judicial
review of the Administrator’s action in
approving or promulgating plans (or
portions thereof) is available under sec-
tion 307 of the Act.

A number of commentators suggested
that special provisions for plans sub-
mitted under section 111(d) are un-
necesssary since existing facilities are
covered by State implementation plans
{81Ps) approved or promulgated umder
section 110 of the Act. By its own terms,
however, section 111(d) requires the Ad-
ministrater to prescribe regulations for
section 111(d) plans. In addition, the
pollutants to which section 111(d) ap-
plies (i.e., designated pollutants) are not
controlled as such under the SIPs. Under
section 110, the SIPs only regulate cri-
teria pollutanis: 1.e., those for which na-
tional ambient 2ir quality standards
have been established under section 109
of the Act. By definition, designated
pollutants are nen-criteria poHutants
[§60.21¢(a) 1. Although some designated
pollutants may occur in particulate as
well as gaseous forms and thus may be
controlled to some degree under SIP
provisions requiring control of particu-
late matter, specific rather than inci-
dental conirol of such polluiants is re-
quired by section 111¢(d). For these rea-
sons, separate regulations are necessary
to estabiish the framework for specific
contro! of designated pollutants under
section 111(d) .

Comments of a similar nature argued
that if there are demonstrable health
and welfare effects from designated pol-
lutants, either zir quality criteria should
be established and SIPs submitted undgr
sections 108-11¢ of the Act, or the pro-
visions of section 112 of the Act should
be applied. Section 111(d) of the Act
was specifically designed to reqguire con-
trol of pollutants which are not presently
considered “hazardous” within the
meaning of section 112 and for which‘
ambient air quality standards have not
heen promulgated. Health and welfare
effects from these designated pollutants
often cannot be quantified or are of such
a nature that the effects are cumulative
and not associated with any particular
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amblent level. Quite often, health and
welfare problems caused by such pol-
Iutants are highly localized and thus an
extensive procedure, such as the SIPs
require, is not justified. As previously
indicated, Congress specifically recog-
nized the need for control of a third
cat=gory of pollutants; it also recognized
that as additional information be-
comes available, these pollutants might
later be reclassified as hazardous or cri-
teria pollutants.

Other commentators reasoned that
since designated pollutants are defined
as non-criteria and non-hazardous pol-
Tutants, only harmless substances would
fall within this category. These com-
mentators argued that the Administra-
tor should establish that a pollutant has
adverse effects on public health or wel-
fare before it could be regulated under
section 111(d). Before acting under sec-
tion 111(d?, however, the Administrator
must establish a stendard of perform-
ance under section 111(h). In so doing,
the Administrator must find under sec-
tien 111(b) that the scurce category cov-
ered by such standards may contribute
significantly to air pollution which causes
or contributes to the endangerment of
public health or welfare.

(2) Basis for approval or disapprovel
of State plans. A number of industry
comments questioned EPA’s authority to
require, as a basis for approvsal of State
plans, that the States establish emission
standards that (except in cases of eco-
nomic hardship) are equivalent to or
more stringent than EPA’s emission
guidelines. In general, these comments
argued that EPA has authority only to
prescribe procedural requirements for
adoption and submittal of State plans,
leaving the States free to establish emis-
sion standards on any basis they deem
necessary or appgopriate. Most State
comments expressed no objection to
EPA’s interpretation on this point, and
a2 few explicitly endorsed it.

After careful consideration of these
comments, EPA continues to believe, for
reasons summarized belew, that its in-
terpretation of section 111(d) is legally
correct. Moreover, EPA believes that its
interpretation is essential to the effective
implementation o) section 111¢d), par-
ticularly where health-related pollutants
are involved. As discussed more fully
below, however, EPA has decided that it
is appropriate to allow States sumewhat
more flexibility in establishing plans for
the control of welfare-related poilutants
and has revised the proposed regulations
aceordingly.

Although section 111(d) does not spec-
ify explicit criteria for approval or disap-
proval of State plans, the Administrator
must disapprove plans that are not “sat-
isfactory” [Section 111(d) (2){A)1. Ap-
propriate criteria must therefore be
inferred from the language and context
of section 111(d) and from its legislative
history. It seems clear. for example, that
the Administrator must disappreve plans
not adopted and submitted in accord-
ance with the procedural requirements
he prescribes under section 111(d}, and
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none of the commentators questioned
this concept. The principal questions,
therefore, are whether Congress in-
tended that the Administrator base ap-
provals and disapprovals on stibstantive
as well as procedural criteria and, if so,
on what $ypes of substantive criteria.

A brief summary of the legislative his-
tory of section 111(d) will facilitate dis-
cussion of these questions. Section 111
(d) was enacted as part of the Clean Afr
Amendments of 1970. No comparable pro-
vision appeared in the House bill. The
Senate bill, however, contained a sec-
tion 114 that would have required the
establishment of national emission
standards for “selected air pollution
agents.”” Although the term “selected air
pollution agent” did not include poiln-
tants that might affect public welfare
[which are subject to control under sec-
tion 111(d) ], its definition otherwise cor-
responded to the description of polla-
tants to be confrolled under section
111(d). Section 114 of the Senate bill
was rewritten in conference to become
section 111(d). Although the Senate re-
port and debates include references to
the intent of section 114, neither the con-
ference report nor suhsequent debates in-
clude any discussion of section 111(d) as
finally ensacted. In the absence of such
discussion, EPA believes inferences con-
cerning the legislative intent of section
111(d) may be drawn from the general
purpose of section 114 of the Senate bill
and from the manner in which it was
rewritten in conference.

After a careful examination of section
111(d), its statutory context, and its
legislative history, EPA believes the fol-
lowing conclusions may be o uwn:

(1) As appears from the Sei .te report
and debates, section 114 of the Senate
bill was designed tc address a specific
problem. That problem was how to reduce
emissions of pollutants which are (or
may be) harmful to health but which,
on the basis of information likely to be
available in the near term, cannot be
controlled 'under other sections of the
Act as criteria pollutants or as hazardous
pollutants. (It was made clear that such
pollutants might be controlled as criteria
or hazardeus pollutants as more defini-
tive information became available.) The
approach taken in section 114 of the
Senate bill was to require national emis-~
sion standards designed to assure that
emissions of such pollutants would not
endauger health.

(2) The Committece of Cenference
chose to rewrite the Senate provision as
part of section 111, which in effect re-
quires maximum feasible control of pol-
Iutants from new stationary sources
threugh technology-based standards (as
opposed to standards designed to assure
protection of health or welfare or both).
For reasons summarized below, EPA be-
lieves this choice reflected a decision in
conference that a simllar approach (mak-
ing allowances for the costs of controlling
existing sources) was appropriate for the
pollutants to be controlled under section
I11¢d).

(3) As reflected in the Senate report
and debates, the pollutants to be con-

02/27/2015  Page 54 of 546

trolied under section 114 of the Senate

. bill were considcred a category distinct

from the pollutants for which criteria
documents had been written or might
soon be written. In part, these pollutants
differed from the criteria pollutants in
that much less information was avail-
able concerning their effects on public
health and welfare. For that reason, it
would have been difficult—if not im-
possible—%o prescribe legally defensible
standards designed to protect public
health or welfare for these pollutants
until more definitive information hecame
available. Yet the pollutants, by defini-
tion, were those which (although not cri-
terie pollutants and not knmown to be
hazardous) had or might be expected
to have adverse effects on health.

(4) Under the circumstances, EPA be-~
lieves, the conferees decided (2) that
cozitrol of such pollutants on some basis
was necessary; (b} that, given the rela-
tive lack of information on their health
ond welfare effects, & technology-based
appreach (similar to that for new
sources) would be more feasible than one
involving an attempt to set standards
tied specifically to protection of health;
and (¢) that the technology-based ap-
proach (making allowances for the costs
of conimlling existing sources) was a
reasonable means of atiacking the prob-
lem until more definitive information be-
camg known, particularly because the
States would be free under section 116
of the Act to adopt more stringent stand-
ardse if they believed additional control
was desirable. In short, EPA believes the -
conferees chose to rewrite section 114 as
part of section 111 largely bhecause they
intended the technology-based approach
of that section to extend (making allow-
ances for the costs of controlling existing
sources) to action under section 1131 (d).
In this view, it was unnecessary (al-
though it might have been desirable) to
specify explicit substantive criteria in
section 111(d) because the intent to re-
quire a technology-based approach could
be inferred from placement of the pro-
vision in section 111.

Related considerations support this in-
terpretation of section 111(d). For ex-
ample, section 111(d) requires the Ad-
ministrator to prescribe a plan for a
State that fails to submit a satisfactory
pian. It is ohvious that he could only pre-
scribe standards on some substantive
basis. The references to section 110 of the
Act suggest that (as in section 110) he
was intended to do generally what the
States in such cases should have done,
which ir. turn suggests that (as in section
110) Congress intended the States to pre-
scribe standards on some substantive
basis. Thus, it seems clear that some sub-
stantive criterion was intended te govern
not only the Adininistrator’s promulga-
tion of standards but also his review of
State plans.

Still other econsiderations support
EPA’s interpretation of section 111(d’.
Even a cursory examination of the legis-
Iative history of the 1970 amendments re-
veals that Congressz was dissatisfied with

air potlution control efforts at all levels
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of governmenf and was convinced that
relatively drastic measures were neces-
sary to protect public health and welfare.
The result was a series of far-reaching
amendments which, coupled with virtu-
ally unprecedented statutory deadlines,
required EFPA and the States to take
swift and aggressive action. Although
Congress left initial responsibility with
the States for control of criferia pollut-
ants under section 110, it set tough mini-
mum criteria for such action and re-
quired Federal assumption of responsi-
bility where Staie action was inadequate.
It also required direct Federal action for
control of new stationary sources, haz-
ardous pollutants, and mobiie sources.
Finally, in an extraordinary departure
from its practice of delegating ruiemak-
ing authority to administrative agencies
(a departure intented to force the pace
of pollution coritrecl efforts in the auto-
mobile industry) . Congress itself enacted
what amounted to statutory emission
standards for the principal automotive
poldutants.

Azainst this backzround of Congres-
sional firmness, the overriding purpose of
which was to protect public hezalth and
welfare. it would make no sense to infer-
pret section 111(d) as requiring the Ad-
ministrator to base approval or disap-
proval of State plans solely on procedural
eriteria. Under that interpretation,
States could set extremely lenient stand-
ards—even standards permitting greatly
increased emissions—so long as EPA’s
procedural reguirements were met. Given
that the pollutanis in question are (or
may be) harmful to public health and
welfare, and ihat section 111(d) is the
only provision of the Act requiring their
control, it is difficult to believe that Con-
gress meant to leave such a gaping loop-
hole in a statutory scheme otherwise de-
signed to force meaningful action.

Some of the cemments on the pro-
posed regulations assume that the States
were intended to set emission standards
pased directly on protection of public
hezalth and welfare. EPA believes this
view is comnsistent with its own view that
the Administrator was intended to base
approval or disapproval of State plans on
substantive as well as procedural criteria
but believes Congress intended a technol~
ozy-based approach rather than one
based directly on protection of health
and welfare. The principal factors lead-
ing EPA to this conclusion are sum-
marized above. Another is that if Con-
gress had intended an approachn based
directly on protection of health and wel-
fare, it could have rewritten section 114
of tize Senate bill as part of section 110,
which epitomizes that approach, rather
than as part of section 111. Indeed, with
relatively minor changes in language,
Congress cotild simply have retained sec-
tion 114 as a separate sectlon requiring
action based direcily on protection of
health and welfare.

Still another factor is that asking each
of the States, many of which had limited
resources and exportise in air pollution
contro!, to set standards protective of
health and welfare in the abseance of ade-
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quate information would have made even
less sense than requiring the Administra-
tor to do so with the various resources at
his command. Requiring a technology-
based approach, on the other hand, would
not only shift the criteria for decision-
making to more solid ground (the avail-
ability and costs of control technology)
but would also take advantage of the in-
formation and expertise available to EPA
from its assessment of techniques for the
conirol of the same pollutants from the
same types of sources under section 111
(b}, as well as its power {o compel sub-
missi. - ~f information about such tech-
niques v -der section 1i4 oi the Act (42
U.S.C. 1857¢-9) . Indeed, section 114 was
made specifically apnlicable for the pur-
pose (among others) of assisting in the
development of State plans under section
111(d) . For all of these reasons, EPA be-
lieves Congress intended a fechnology-
based approach rather than one based
directly on protection of health and
welfarc,

Scme of the comments argued that
EPA's emission guidelines under section
111¢d) will, in effect, be national emis~
sion standards for existing sources, a con-
cent they argue was rejected in section
111(d). In general, the comments rely on
the fact that although section 114 of the
Senate bill specifically provided for na-
tional emission standards, section 111¢d)
calls for establishment of emission stend-
ards by States. EPA believes that the re-
writing of section 114 in conference is
consistent with the establishment of na-
tional criteria by which to judge the ade-
auacy of State plans, and that the ap-
proach taken in section 111(d)> may be
viewed as largely the result of two deci~
sions: (1) To adopt a technology-based
approach similar to that for new sources;
and (2) to give States a greater role than
was provided in section 114. Thus, States
will have primary responsibility for de-
veloping and enforcing control plans
under section 111(d); under section 114,
they would only have been invited to seek
a delegation of autherity to enforce Fed-
erally developed standards. Under EPA’s
interpretation of section 111(d), States
wili also have authority to grant vari-
ances i cases of economic hardship: un-
der section 114, only the Administrator
would have had authority to grant such
relief. As with section 110, assigning pri-
mary responsibility to the States in these
areas is perfectly consistent with review
of their plans on some substantive basis.
If there is to be substantive review, therc
must be eriteria for the review, and EPA
believes it is desirable (if not legally re-
quired) that the criteria be made known
in advance to the States, to industry, and
to the general public. The emission guide-
lines, each of which will be subjected to
public comment before final adoption,
wiil serve this funciion.

In any event, whether or not Congress
“rejected” the concept of national emis-
sion standards for existing sources, EPA's
emission guidelines will not have the pur-
pose or effect of national emission stand-
ards. As emphasized elsewhere in this
preamble, they will not be requirements
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enforceable against any source. Like the
national ambient air quality standards
prescribed under section 109 and the
items set forth in section 119(a) (2) (A)—
(H), they will only ke criteria for judging
the adequacy of State plans.

Moreover, it is inaccurate to argue (as
did one comment) that, because EPA’s
emission guidelines will refiect best avail-
able technology considering cost. States
will be unable to set more stringent
standards. EPA’s emission guidelines will
reflect its judgment of the degree of con-
trol that can be attained by various
classes of existing sources without unrea-_
sonable costs. Particular sources within
a class may be able to achieve greater
control without unreascnable costs.
Moreover, States that believe additional
control is necessary or desirable will he
ree under section 116 of the Act fo
require more expensive controls, which
might have the efiect of closing other-
wise marginal facilities, or to ban par-
ticular categories of sources outright.
Section 60.24(g) has been added to clar~
ify tiis point. On the other hand, States
wiil be free to set more lenient standards,
subject to EPA review., as provided in
§§ 60.24(d) and <) in the case of wel-
fare-related pollutants and in cases of
economic hardship.

Finally, as discussed elsewhere in this
preamble, EPA's emission guidelines will
reflect subcategorization within source
categories where appropriate, taking
into account differences in sizes and
types of facilities and similar con-
§§ 60.24 (d) and () iz ‘he case of wel-
siderations, including differences in con-
trol costs that may be involved for
sources located in different parts of the
country. Thus, EPA’s emission guidelines
will in effect be tailored to what is rea-
sonably achievable by particular classes
of existing sources, and States wili be
free to vary from the levels of control
renresented by the emission guideiines in
the ways mentioned above. In most if
nct all cases, the result is likely to be sub-
stantial variation in the degree of control
required for particular sources, rather
than identical standards for all sources.

In summary, EPA believes section
111{cD) is a hybrid provision, intended ¢o
combine primary State responsibility for
rlan development and enforcement (as i
section 110 with the technologzy-based
approach {making allowances for the
costs of controliing existing sources)
taken in section 111 generally. As indi-
cated above, EPA believes its interpreta-
tion of section 111i¢dy is legally correct int
view of the language, statutory ccntext,
angd legislative history of the provision.

Even assuming some other interpreta-
tion were permissible, howcver, EPA
believes its interpretation is essentisl
to the effective implementation of
section 111(d», particularly where
health-related nollutuants are involved.
Most of the reasons for this con-
clusien are discussed above, but it may be
useftl to summarize them here. Given
the relative iack of information concern-
ing the effects of designated pollutants on
public health and welfare, it would he
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difficult—if mnot impossibie—for the
States or EPA to prescribe legally defen~
sible standards based directly on pro-
tection of health and welfare. By con-
trast, a technology-based approach takes
advantage of the information and ex-
pertise available to EPA from its assess-
ment of technigues for the control of the
same pollutants from the same types of
sources under section 111(b), as well as
EPA’s power to compel submission of in-
formation about such technigues under
section 114 of the Act. Given the variety
of circumstances that may be encount-
ered in controlling existing as opposed to
new sources, it makes sense to have the
States develop plans based on technical
information provided by EPA and make
Judgments, subject to EPA review, con-~
cerning the extent to which less stringent
requirements are appropriate. Finally,
EPA review of such plans for their sub-
stantive adequacy is essential (partic-
ularly for heaith-related pollutants) to
assure that meaningful controls will ba
imposed. For these reasons, given a choice
of permissible interpretations of section
111(d}, EPA would chocse the interpre-
tation on which Subpart B is based on
the ground that it is essential to the
effective implementation of the provision,
particularly where health-related pol-
Iutants are involved.

As indicated previously, however, EPA
has decided that it is appropriate to
alicw the States more flexibility in es-
tablishing plans for the control of
weliare-related pollutants than is pro-
vided for plans involving health-related
pollutanis. Accordingly, the proposed
regulations have been revised to provide
that States may balance the emission
guidelines, compliance times and other
information in EPA’s guideline docu-
ments against other factors in establish-
ing emission standards, compliance
schedules, and variances for welfare-
related pollutants, provided that appro-
priate consideration is given te the in-
formation presented in the guideline
docurients and at public hearings, and
that zall other requirements of Subpart B
are met [§ 60.24(d}y]. Where sources of
pollutants that cause only adverse effects
to crops are located in nenagricultural
areas, for example, or where residents
of a local community depend on an eco-
nomically marginal plant for their liveli-
hood, such factors could be taken into
account. Consistent with section 116 of
the Act, of course, States will remain
free to adopt requirements as stringent
25 (or more stringent than) the corre-
sponding emission guidelines and com-
pliance times specified in EPA’s guide-
line documents if they wish [see
§60.24(g) 1.

A number of factors influenced EPA’s
decision to allow States more flexibility
in establishing plans for control of
welfare-related pollutants than is pro-
vided for plans involving health-related
pollutants. The dominant factor, of
course, is that effects on public health
wouid not ‘be expecied to occur in such
cases, even if State plans required no
greater controls than are presently in
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effect. In a sense, allowing the States
greater latitude in such cases simply
reflects EPA’s view (stated in the pre-
amble to the proposed regulations) that
requiring maximum feasible control of
designated pollutants riay be unreason-
able in some situations. Although pol-
Iutants that cause only dameape to vege-
tation, for example, are subject to con-~
trol under section 111(d), few wduld
argue that requiring maximum feasible
control is as important for such pollut-
ants as it is for pollutants that endanger
public health.

This fundamental distinction—be-
tween effects on public health and effects
on public welfare—is reflected in secfion
110 of the Act, which requires attain-
ment of national air quality standards
that protect public health within a cer-
tain time (regardless of economic and
social consequences) but requires attain-
ment of national standards that orotect
public welfare only within “a reasonable
time.” The significance of this distine-
tion is reflected in the legislative history
of section 110; and the legislative history
of section 111(d}, although inconclusive,
suggests that its primary purpose was to
require control of pollutants that en-
danger public health. For these reasons,
EPA believes it is both permissible under
section 111(d) and appropriate as a
matter of policy to approve State plans
requiring less than maximum feasible
control of welfare-related pollutants
where the States wish to take into ac-
count considerations other than tech-
nology and cost.

On the other hand, EPA believes sec-
tion 111(d) requires maximum feasible
control of welfare-related pollutants in
the absence of such considerations and
will disapprove plans that require less
stringent control without some reasoned
explanation. For similar reasons, EPA
will promulgate plans requiring maxi-
mum feasible control if States fail to sub-
mit satisfactory plans for welfare-reiated
pollutants 1§ A0.27(e) (1).1 Under § 60.27
(e) (27, however, relief will still be avail-
able for particular sources where eco-
nomic hardship can be shown.

(3) Variances. One comment asserted
that neither the letter nor the intent of
section 111 allows variances from plan
requirements based on application of
best adequately demonsirated controi
systems. Although section 111(d) does
not explicitly provide for variances, it
does require consideration of the cost of
applying standards to existing facilities.
Such a consideration is inherently dif-
ferent than for new sources, because
contrels cannot be included in the de-
sign of an existing facility and because
physical limitations may make installa-
tion of particular control systems impos~
sible or unreasonably expensive in some
cases. For these reasons, EPA believes the
provision {§ 60.24(f) 1 allowing States to
grant relief in cases of economic hard-
ship (where Lealth-related pollutants are
involved) is permissible under section
i11(d). For the same reasons, language
has been included in § 80.24(d) to make
clear that variances are also permissible
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where welfare-related pollutants are in-
volved, although the flexibility provided
by that provision may make variances
unnecessary,

Several commerntators urged that pro~
posed §60.23¢e) [now §60.24(f)1 be
amended to indicate that States are not
required to consider applications for var-
jances if they do not feel it appropriate
o do so. The commentators contended
that the proposed wording would invite
applications for variances, would allow
sources to delay compliance by submit-
ting such applications, might conflict
with existing State laws, and would prob-
ably impose significant burdens on State
and local agencies. In addition, there is
some question whether the mandatory
review provision as proposed would be
consistent with section 116 of the Act,
which makes clear that States are free
to adopt end enforce standards more
stringent than Federal standards. Ac-
cordingly, the proposed wording has heen
amended to permit, but not require,
State review of facilities for the purpose
of applying less stringent standards. To
give the Staftes more flexibility, § 60.24
(f) has also been amended to permit
variances for particular classes of sources
as well as for particular sources. .

Other commentis requested that EPA
make clear whether proposed § 60.23(e)
[now § 60.24(f) ] would allow permanent
variances or whether EPA intends ulti-
mate compliance with the emission
standards thaf would apply in the ab-
sence of variances. Section 50.24(f) is
intended to utilize existing State vari-
ance procedures as much as possible.
Thus it is up to the States to decide
whether less stringent standards are to
be applied permanently or whether ulti-
mate compliance will be required.

Another commentator suggested that
compliance with or satisfactory progress
toward compliance with an existing State
emission standard should be a sufficient
reason for applying a less stringeat
standard under § 69.24(f). Such compli-
ance is not necessarily sufficient because
existing standards have not always been
developed with the intention of requiring
maximum feasible control. As indicated
in the preamble to the proposed regula-
tions, however, if an existing State emis-
sion standard is relatively close to the
degree of control that would otherwise
be required. and the cost of additional
control would be relatively great, there
may be justification to apply a less strin-
gent standard under § 60.24(f).

One thoughtful comment suggested
that consideration of wvariances under
Subpari{ B could in effect undermine re-
lated SIP requirements; e.g., where des-
ignated pollutanis occur in particulate
forms and are thus controiled {o some
extent under SIP requirements appli-
cable to pariiculate matter. Nothing in
section 111(d) or Subpart B, however,
will preempt SIP requirements. In the
event of a conflict, protection of health
and welfare under section 11¢ must con-
trol.

(4) Public hearing requirement. Based
on comments that the requirement for a

public heering on the plan in each AQCR
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contalning 2 designated facility is too
burdensome, the proposed regulation has
been amended to require only one hear-
ing per State per plan. While the Agency
advocates public participation in en-~
vironmental rulemaking, it also recog-
nizes the expense and efort involved
in holding multiple hearings. States are
urged to hold as many hearings as prac-
ticable to assure adequate opportunity
for public participation. The hearing re-
quirements have also been amended fo
provide that a public hearing is not re-
quired in those States which have an
existing emission standard that was
adopted after a public hearing and is at
least as stringent as the corresponding
EPA emissicn szuidelines, and to permait
approval of State notice and hearing
procedures different than those specified
in Subpart B in some cases.

(5) Compliance schedules. The pro-
posed regulation required that all com-
pliance schedules be zubmitted with the
plan. Several commentators suggested
that this requirement would not allow
sufficlent time for negotiation of sched-
nles and could cause duplicative work
if the emission standards were not ap-
proved. For this reason a new §60.24
(e) (2) has been added to allow submis~
sion of compliance schegules after plan
submissicn but no later than the date
of the first semiannual report required
by § 60.25(e).

(6) Eristing regulations. Several com=
ments dealt with States which have ex-
isting emission standards for designated
pollutants. One commentator urged that
such States be exempted from fhe re-
guirements of adepting and submitting
plans. However, the Act requires EPA to
evaluate both the adequacy of a State's
emission standards and the procedural
aspects of the pian. Thus, States with
existing regulations must submit plans.

Anrother ecommentator suggested that
the Administrator should approve axist=-
ing emission standards which, because
they are established on s different basis
(e.g, concentration standards vs. proc=
ess-welght-rate fype standards), are
more stringent than the corresponding
EPA emission guideline for some facil-
ities and less stringent for others. The
Agency cannot grant blanket approval
for such emission standards; however,
the Administrator may approve that part
of an emission standard which is equal
to or more stringent than the EPA emis~
sion guideline and disapprove that por-
tion which is less stringent. Also, the less
stringent portions may be approvable in
some cases under § 60.24 (d) or (D). Fi=
nally, subcategerization by size of source
under § 60.22rb) (5 will probably limit
the number of cases in which this situa-
tion wili arise.

Other commentators apparently as-
sumed that some regulations for desig=
nated pollutants were approved In the
State implementation plans (S1Ps). Al-
thougzh some States may have submitted
regulations limiting emissions of desig-
rated pollutants with thie SIPs, such reg-
ulations were not considered in the ap-
proval or disapproval of those plans and
are not considered part of approved plans
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because, under section 110, SIPs, apply
only to criteria pollutants.

{7) Emission inventory data and re~
ports. Secticn 60.24 of the proposed reg-
ulations [now § 60.25] required emissicn
inventory data to be submitted on data
forms which the Administrator was to
specify in the future. It was expected
that a computerized subsystem to the Na-
tional Emission Data Sysiem (NEDS)
would be available that would accom-
riodate emission inventory information
on the designated pollutants. However,
since this subsystem and concomitant
dafa form will probably not be developed
and approved in time for plan develop-
ment, the designafed pollutant informa-
tion called for will not be required in
computerized data format. instead, the

States will be permitted to submit this -

inforrmaation in a non-computerized
format as outlined in a new Appendix D
along with the basic facility information
on NEDS forms (OMB #158-R0095) ac-
cording to procedures in APTD 1135,
“Guide for Compiling a Comprehensive
Emission Inventory” available from the
Air Pollution Technical Information
Center, Environmental Protection
Agency, Research Triangle Park, North
Carolina 27711, In addition, § 60.25() (&)
has been amended to require submission
of additional information with the semi-
anaual reporis in order to provide a bet-
ter tracking mechanism for emission in-
ventory and compliance monitoring pur-
poses.

(8) Timming. Proposed §60.2772) re-
quired proposal of emission guidelines
for designated pollutants simultaneously
with proposal of corresponding standards
of performance for new (affected) facil-
ities. This section, redesignated § 60.22,
has been amended to raquice proposal (or
publication for public comment) of an
emission guideline after promulgation of
the corresponding standard of perform-
ance. Two written comments and several
Informal comments from industrial rep-
resentatives indicated that more time
was needed to evaluate a standard of
performance and the corresponding
emission guideline than would be allowed
by simultaneous proposal and promulga~
ticn. Also, by proposing (or publishing)
an emission guideline after promulgation
of the corresponding standarg of per-
formance, the Agency can benefit from
the comments on the standard of per-
formance ir developing the emission
guideline,

Proposed § 60.27(a) reauired propecsal
of sulfuric acid mist emission guidelines
within 30 days after promulgation of
Subpart B. This provision was included
as an exception to the proposed general
rule (requiring simuitaneous proposal of
emission guidelines and standards of
performance) because it was imnossible
to propose the acid mist emission guide-
line simultaneously with the correspond-
ing standard of performance, which had
been promulgated previously. The change
in the general rule, discussed above,
makes the proposed exception unneces-
sary, so it has been deleted. As previously
stated, the Agency intends to establish
emission guidelines for sulfuric acid mist
[and for fluorides, for which new source
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standards were promulgated (40 FR
33152) after proposal of Subpart Bl as
soon as possible,

(9) AMiscellaneous. Several commenta-
tors argued that the nine months pro-
vided for development of State plans
after promulgation of an emission
guideline by EPA would be insufficient. In
mosh cases, much of the work involved in
plan development, such as emission in-
ventories, can be begun when an emis-
sion guideline is proposed (or published
for comment: by EPA; thus, several
additional months will be gained. Exten-
sive control strategies are not required,
and after the first plan is submicted, sub-~
mitted, subsequent plans will mainly
consist of adopted emission standards.
Se.tion 111(d) plans will be much less
complex than the SIPs, and Congress
provided only nine months for SIP de-
velopment. Also, States may already have
approvahle procedures and legal author-
ity [see §§60.25(d) and 60.26(b)1, and
the number of designated facilities per
State should be few. For these reasons,
the nine-month provision has been
retained.

Some comments recommended that
the requirements for adoption and sub-
mittal of section 111(d) plans appear in
40 CFR Part 51 or in some part of 40
CFR other than Part 60, to allow differ-
entiation among such requirements,
emission guidelines, new source stand-
ards and plans promulgated by EPA. The
Agency believes that the section 111(&)
requirements neither warrant a separate
part nor should appear in Part 51, since
Part 51 concerns control under section
110 of the Act. For clarity, however, sub-~
part B of Part 60 will contain the re-
quirements for adoption and submittal
of section 111(d; plans: Subpart C of
Part 60 will contain emission guidelines
and fimes for compliance promulgated
under § 60.22 (¢) ; and a new Part 62 will
be used for approval or disapproval of
section 111(d) and for plans (or portions

-thereol) promulgated by EPA where

State plans are disapproved in whole or
in part.

Two comments suggested that the
plans should specify test methods and
procedures to he used in demonstrating
compliance with the emission standards.
Only when such procedures and methods
are known can the stringency of the
emission standard be determined. Ac-
cordingly, tihis change has been inciuded
in § 60.24(0).

A new § 60.23 has heen added to make
clear that the Administrator may revise
plan provisicns he has oromulgated un-
der §60.27«d>, and § 60.27fe) has been
revised to make clear that he will con-
sider applications for variances from
emission standards promulgated by EPA.

Effective Date. These regulations be-
come effective on December 17, 1975.

(Sections 111, 114, and 301 of the Clean Air
Act, as amended by sec. 4{/a) of Pub. L. 91—
504, 84 Stat. 1678, and by sec. 15(¢) (2) of
Pub. L. 51-604, 8% Stat. 1713 (42 U.S.C.
1857¢-6, and 1857¢-9, 1857g).

Dated: November 5, 1975.

JOHN QUARLES,
Acting Administrator.
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Part 60 of Chapter I, Title 40 of the
Code of Federal Regulations is amended
as follows:

1. The table of sections for Part 60 Is
amended by adding a list of sections for
Subpart B and by adding Appendix D to
the list of appendixes as follows:

- L 3 & - =

Subpart B—Adoption: and S-bmittat of State
Plans far Designated Facilities

53346

Sec.
60.20,
6021
60.22

Applicability.

Definitions.

Publication, of guideline documents,
2misston guidelines, and final com-
pliance times.

Adop%ion and submittal of State
plans; public hearirgs.

Emission standards and compliance
schedules.

Emission 1nventories.
veillance, reports.

Legal authority.

Actions by the Administrator.

Plan revisions by the Siate. -

Plan revisions by the Administrator.

* - * = L

APPENDIX D—REQUIZPED EanissionN INVENTORY
INFORMATION

2. The authority citation at the end of
the table of sections for Part 60 is re-
vised to read as follows:

AuTHOEITY: Secs. 11 and 114 of th2 Clean
Alr Act, as amended by sec. 4{a} of Pub. L.
91-604. B& Stet. 1678 (42 U.S.C. 1857c-6,
1857¢ ). Subpart B also issued under sec.
30i(aj of the Clean Atr Act, as amended by
sec. 15(c)(2) of Pub. L. 91-604, 84 Stat.
iT13 (42 US.C. 1857g).

3. Stetion 60.1 is revised to read as
follows:

~§60.1 Applicability.

Except as provided in Subparts B and
C, the provisions oi this part apply to
the owner or operator of any stationary
source which contains an affected facil-
ity, the construction or modification of
which is commenced after the date of
publication in this part of any standard
(or, if earlier, the date of publication of
any proposed standard) applicable to
that facility.

4. Part 60 is amended by addiug Sub-
rart B as foilows:

Subpart B——Adaoption and Submittal of
State Plans for Designated Facilities

€ 60.20 Applicability.

Tiie provisions of this subpart apply
to States upon publication of a final
guideline document under § 60.22(a).

§ 60.21 Definitions. )

Terms used but not defined in this
subpart shall have the meaning given
them in the Act and in subpart A:

(a) “Designated polutant” means any
air pollutant, emissions of which are
subject to & standard of performance for
new stationary sources but for which air
quality criteriz have not been issued,
and which is not inctuded on = list pub-
lished under section 108{(a) or section
112(b) (1) (A} of the Act.

(b) *“Designated facility” means any
existing facility (see §60.2(aa)) which
emits a3 designated pollutant and which

60.23
60.24

80.25 source Ssur-
62.26
6027
60.28
6029

DocRULES t ANDMEGULATIONS [iled: 02/27/2015

would be subject to a standard of per-
formance for that pollutant if the exist-
ing facility were an affected facility (see
§60.2(e)). i

(c) “Plan" means a plan unuer sec-
tion 111(d) of the Act which establishes
emission standsrds for desigmated pol-
lutants from dzsignated facilities and
provides for the implementation and
enforcement of such emission standards,

(d) “Apnblicable plan” means thie plan,
or most recent revision thereof, which
has been approved under § 60.27(b) or
promulgated under § 60.27(d).

(e) “Emission guideline” mears a
guideline set forth in subpart C of this
part, or in a final guideline document
published uander §60.22(a), which re-
flects the degree of emission reduction
achievable throiugh the application of the
best system of emission reduction which
(taking into account the cost of such
reduction) the Administrator has de-
termined has been adequately demon-
strated for designated facilities.

() “Emission standard” means 2
legally enforceable regulation setting
forth an allowable rate of emissions into
the atmosphere, or prescribing equip-
ment specifications for control of air pol-
lution emissions.

(g) “Compliance schedule” means ga
legally enforceable schedule specifying
a date or dates by which g source or cate-
gory or sources must comply with specific
emission standards contained in a plan
or with any increments of progress to
achieve such compliance. -

(h) *“Increments of progress” means
steps to achieve compliance which must
be taken by an owner or operator of a
designated facility, including:

(1) Submitial of a final contfrol plan
for the designated facility te the appro-
priate air pollution control agency:

(2) Awarding of contracts for emis-
sicn control systems or for process rodi-
fications, or issuance of orders for the
purchase of component parts to accom-
plish emission control or process modi-
fication.

(3) Initiation of omn-site constructicn
or instalation of emission control equip-
ment or process change;

(4) Completion of on-siie construc-
tion or instaliation of emission control
equipment or process change; and

(5) Final compliance.

(1) “Region” means an air quality con-
trol region designated under section 107
of the Act and descrived in Part 81 of
this chapter.

€3) “Local agency” means any local
governmental agency.

§ 60.22 Publication of guidcline docu-
menls, emission guidelines, and final
compliunce times.

(a) After promulgation of a standard
of performance for the control ¢f a des-
ignated pollutant from affected facilities,
ihe Administrator will publish a draft
guideline document containing informa-
tionn pertinent to control of the desig-
nated pollutent from designated facil-
ities. Notice of the availability of the
draft guideline document will be pub-
lished in the FeoeRAL REGISTER, and pub-
lic comments on its contents wiil be in-
vited. After consideration of public com-
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ments, a final guideline document wiil be
published and notice of its availability
wili be published in the FPEpEpAL REGISTER.

{b) Guideline documenis published
under this section will provide informe-
tion for the developinent of State plans,
such as:

(1) Information concerning known or
suspected endangerment of public health
or welfare caused, or contributed to, by
the designated poliutant.

(2) A description of systems of emis-
sior reduction which, in the judgment
of ti:e Administrator, have been ade-
guately demonstrated.

(3) Information on the degree of emis-
sion reduction which is achievable with
each system, together with information
on the costs and environmental effecis of
applying each system to designated fa-
cilities.

{4) Incremental periods of time nor-
mally expected to be necessary for the
design, installation, and startup of iden-
tified control systems,

(5) An emissicn guideline that reflects
the application of the hest system of
emission reduction (considering the cost
of such reduction) that has been ade-
quately demonstrated for designated fa-
cilities, and the time within which com-
pliance with emission standards of equiv-
alent stringency can be achieved. The
Admirnistrator will specify different emis-
sion guidelines or compiiance times or
both for different sizes, types, and classes
of desicnated facilities when costs of
control, physical Iimitations, geographi-
cal location, or similar factors make sub-
categorization appropriate.

(6} Such other available Zuformation
as the Administrator determines may
contribute to the formulation of State
plzns.

{c) Except as provided in paragraph
d) (1) of this section, the emission guide-
lines and compliance times referred fo
in paragraph (b)(5) of this sectizn will
be proposed for comment upon publica-
tion of the draft guideline document,
and after consideration of comments will
be promulgated in Subpart C of this part
with such modifications as may be ap-
propriate.

(@) (1) If the Administrator determines
that a designated poliutanf may cause
cr contribute to endangerment of public
welfare, but that adverse eflects on pub-
lic health have not been demonstrated,
he will include thie determination in the
draft guideline document and in the Fep-
ERAL REGISTER notice of its availability.
Except as provided in paragraph (d) (2)
o this section, paragraph (¢) of this
sectiori shall be inapplicable in such
cases.

(2) If the Administrator determines at
any cime on the basis of new informatien
that a prior determination under para-
graph (d) (1) of this section is incorrect
or no longer norrect, he will publish
notice of the determination in the Feb-
ErAL REGISTER, revise the guideline docu-
ment as necessary undes paragraph (a)
of this section, and propose and promul-
gate emission mdeliner and compiiance

times under bparzsraph (¢) of this
section.
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§ 60.23 Adopticn and submittal of State
plans; public hearings.

(a) (1) Within nine months after no-
tice of the availability of a final gulde~
line document Is published under § 60.22
(a), each State shall adopt and submit
to the Administrator, in accordance with
§ 60.4, a plan for the control of the desig-
nated pollutant to which the guideline
document applies.

(2) Within nine months after notice of
the wvailability of a final revised guide-
line document is published as provided
in § 60.22¢(d) (2), each State shall adopt
and submit to the Administrator any
plan revision necessary to meet the re-
quiremerits of this subpart.

(b If no designated facility is located
within a State, the State shall submit
a letter of certification to that effect to
the Administrator within the time spe-
cified in paragraph ¢a) of this section.
Such certificaticn shall exempt the State
from the requirements of this subpart
for that deslgnated pollutant.

(¢) (1) Exceunt as provided in para-
graphs (¢) (2) and (e) (3) of this section,
the State shall, pricr to the adoption of
any plan or revision thereof, cqnduct
one or more public hearings mthm the
State on such plan or plan revision.

(2) No hearing shall be required for
any change to an increment of progress
in an approved compliance schedule un-
less the change Is likeiy to cause the
facility to be unable to comply with the
final compliance date in the schedule.

(3} No hearing shall be raquired on

an emission standard in effect prier to-

the effective date of this subpart if it was
adopted after a public hearing and_ is
at least as stringent as the corresponding
emission guideline specified in the appli-
cable guideline document published
under § 60.22(a).

‘d) Any hearing required by para-
graph (¢} of this section shall be held
only after reasonable notice. Notice shall
be given at least 30 days prior to the
date of such hearing and shall include:

(1) Notification to the public by
prominently advertising the date, time,
and place of such hearing in each region
affected;

(2) Availapility, at the time of public
announcement, of each proposed plan or
revision thereof for public inspection in
at least one location in each region to
which it will apply;

(3) Notification to the Administrator;

(4) Notification to each local air pol-
Iution control agency in each region to
which the plan or revision will apply; and

(5) In ithe case of an interstate re-
gion, notification to any other State in-
cluded in the region.

(e) The State siall prepare and retain,
for a minimum of 2 years, a record of
each hearing for inspection by any inter-
ested party. The record shall contain, as
a minimum, a list of witnesses together
with the text of each presencation.

(f) The State shall submit with the
plan or revision:

(1» Certification taaf each hearing re-
quired by paragraph (c) of this section
was held in accordance with the notice
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required by paragraph (d) of this sec-
tion; and

(2) A list of witnesses and thelr orga-
nizational affiliations, if any, appearing
at the hearing and a brief written sum-
mary of each presentation or written
submission.

(g) Upon written application by a
State agency (through the appropriate
Regional Office), the Administrator may
apprcove State procedures designed to in-
sure public participation in the matters
for which hearings are required and pub-
lic notification of the oppertunity to par-
ticipate if, in the judgment of the Ad-
ministrator, the procedures, although
different from the requirements of this
subpart, in fact provide for adequate
notice to and participation of the public.
The Administrator may impose suich con-
ditions on his approval as ne deems
necessary. Procedures approved under
this section shall be deemed to satisfy the
requirements of this subuart regarding
procedures for public hearings,

§ 606.24 Emission standards and eompli-
ance schedules.

(a) Each plan shall Include emission
standards and compliance schedules.

(b) (1) Emission standards shall pre-
scribe allowable rates of emissions except
when it is clearly impracticable. Such
cases will be identified in the guideline
documents issued under § 60.22. Where
emission standards prescribing equip-
ment specifications are established. the
plan shall, to the degree possible, set
forth the emission reductions achievable
by implementation of such specifications,
and may permit compliance by the use
of equipment determined by the Siate
to be equivalent to thas prescribed.

(2) Test methods and procedures for
determining compliance with the emis-
sion standards shall be specified in the
plan. Methods other than those specified
in Appendix A to this part may be speci~
fied in the plar if shown to be equivalent
or alternative methods as defined in
§60.2 () and (w).

(3" Emission standards shall apply to
all designated facilities within the 3tate.
A plan may contain emission standards
adopted by local jurisdictions provided
that the standards are enforceable by
the State.

(¢c) Except as provided in paragraph
(f) of this section, where the Adminis-
trator has determined that = desiznated
pollutant may cause or contribute to en-
danzerment of public health, emission
standards shall be no less stringent than
the corresponding emission guideline(s)
specified in subpart C of this part, and
finai compliance shall be required as ex-
peditiously as practicable but no later
thar: the compliance times specified in
Subpart C.

(d) Where the Administrator has de-
termined that a designated pollutant
may cause or contribute o endangerment
of public welfare but that adverse ef-
fects on public health have not been
demonstrated. States may balance the
emission guidelines, compliance times,
and other information provided in the

applicable guideline document against
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other factors of publi, concern in estab-
lishing emission standards, compliance
schedules, and variances. Appropriate
consideration shall be given to the fac-
tors specified in § 60.22(b) and to infor-
mation presenfed at the public hear-
ing(s) conducted under § 60.23(c).

(e} (1) Any compliance schedule ex-
tending more than 12 months from the
date required for submittal of the plan
shall include legally enforceable incre-
ments of progress to achieve compliance
for each designated facility or categors
of facilities. Increments of progress shall
include, where practicable, each incre-
ment of progress specified in § 60.21¢h)
and shall include such additional in-
crements of progress as may be necessary
G poumit close and effective supervision
of progress toward final compliance.

(2) A plan moy provide that compli-
ance schedules for individual sources or
categoriss of sources will be formulated
atter plan submitial. Any such schedule
shall be the subject of a public hearing
held according to § 60.23 and shall be
submitted to the Administrator within 60
days after the date of adoption of the
schedunle but in no case later than the

- date prescribed for submittal of the first

semiannual report required by § 60.25(e).

(f3 On a case-ky-case basis for par-
ticular designated facilities, or classes of
facilities, States may provide for the ap-
plication of Iess stringent emission
standards or longer compliance schedules
than those otherwise required by para-
graph (c¢) of this section, provided that
the State demonstirates with respect to
each such facility (or class of facilities) :

(1) Unreasonable cost of control re-
sulting from plant age, location, or basic
process design:

(2} Physical impossibility of installing
necessary confrol equipment; or

(3) Other factors specific to the facitits
(or class of facilities) that make applica-
tion of a less stringent standard or final
compliance time significantly more rea-
sonable.

(g) Nothing in this subpart shall be
construed to preclude any State or po-
litical subdivision thereof from adopting
er enforcing . (1) emission standards
more stringent than emission guidelines
specified in subpart C cof this part or in
applicable guideline documents or (2)
ccempliance schedules requiring final
compliance at earlier times than those
specfied in subpart C or in applicable
guideline documents.

§ 60.25 Emission inventorics,
surveillanee, reports.

(a) Each plan shali include an inven-
tory of all designated facilities, including
emission data for the designated pollut-
anis and information related to emissions
as specified in Appendix D to this part.
Such data shall be summarized in the
plan, and emission rates of designated
pollutants from designated facilities shalt
be correlated with applicable emission
standards. As used in this subpart, “cor-
related’ means presented In such a man-
ner as to show tne relationship between
measured or estimated amounts of emis--
sions and the amounts of such emissions ,

source
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allowable under applicable emission
standards.

(b) Each plan shall provide for moni-
toring the status of compliance with ap-
plicable emission standards. Each plan
shall, as a minimum, provide for:

(1) Legally enforceable procedures for
requiring owners or operators of desig-
nated fazcilities to maintain records and
periodically report to the State informa-
tion on the nature and amount of emis-
sions from such facilities, and/or such
other informationr as may be necessary
to enable the State to determine whether
such cacilities are in compliance with ap-
pliceble portions of the plan.

i2) Periodic inspection and, when ap-
plicable, testing of desicnated facilities.

ic) Each plan shall provide that in-
formation obizined by the State under
paragraph (b} of this section shall be
correlated with applicable emission
standards (see § 60.25(a)) and made
available to the zeneral public.

(d) The provisions referred to in par-
agraphs (b) and {¢) of this section shall
be specifically identified. Copies of such
provisions shall be submitted with the
plan unless:

(1) They have been approved as por-

tions of a preceding plan submitted un-~ #

der this subpart or as portions of an
implementation plan submitted under
section 110 of the Act, and

(2) The Stete demonstrates:

(i) That the provisions are applicable
to the designated poliutant(s) for which
the plan is submitted, and

(ii) That tke requirements of §60.26
are met.

(e) The State shall submit reports on
progress in pian enforcement to the Ad-
ministrator on a semiznnual basis, com-~-
mencing with the first full report period
after approval of a plan or after promui-
egation of a plan by the Administrator.
The semiannual periods are January 1-
June 30 and July 1-December 21. Infor-
mation required under this paragraph
shall be included in the semiannual re-
ports required by § 51.7 of this chapter.

(fy Each progress report shall include:

(1) Enforcement actions initiated
against designated facilities during the
reportinz period, under any emission
standard or compliance schecdule of the
plan.

{2y Identification of the achievement
of aar increment of progress required by
the applicable plan during the reporting
period.

{3) Identification of designated facili-
ties that have ceased operation during
the reporting period.

(4) Submission of emission inventory
data as described in pnaragraph (@) of
this section for designated facilities that
were not in operation at the time of plan
development but began operation during
the reporting period.

(5) Submission of additional! data as
necessars to update the information sub-
mitted under paragraph a) of this zec-
tion or in previocus progress reports.

(6> Submission of copies of technical
reporis on all performance testinng on
designated facilities counducted under

RULES AND REGULATIONS
Document #1540020
paragraph (b) (2} of this section, com-
plete with concurrently recorded process
data.

§ 60.26 Legal authority.

{a) Each plan shall show that the
State has iegal authority to carry out
the plan, including authority to:

(1) Adopt emission standards and
compliance schedules applicable to des-
‘gnated facilities.

(2) Enforce applicable laws, regula-
tions, standards, and compliance sched-
wles, and seek injunctive relief.

(3} Obtain information necessary to
determine whether designated facilities
are in compliance with applicable laws,
regulations, standards, and compliance
schedules, including authority to require
recordkeeping and to make inspections
and conduct tests of designated facilities.

(4) Reqguire owners or operators of
designated facilities to install, maintain,
and use emission monitoring devices and
to make pericdic reporis to the State on
the nature and amounts of emissions
from such facilities; also authority for
the State to make such data available to
the public as reported and as correlated
with applicahle ermission standards.

(b) The provisions of law or regula-
iions which the State determines provide
the authorities required by this section
shall be specifically identified. Copies of
such laws or regulations shall be sub-
mitted with the plan unless:

(1Y They have been approved as por-
tions of a preceding plan submitted
under this subpart or as porticns of an
implementation plan sucmitted under
section 110 of the Act, and -

(2) The State demonstrates that the
laws or regulations are applicable to the
designated pollutant(s) for which the
plan is submitted.

(c) The plan shall show that the legal
authorities specified in this section are
available to the State at the time of suh-
mission of the plan. Legal authority ade-
quate to meet the regilirements of para-
graphs (2)(3) and (4) of this section
may be delegated to the State under sec-
tion 114 of the Act.

(d) A State governmental agency
other than the State air pollution con-
trol agency may be assigned responsibil-
ity for :arrying out a portion of a plan
if the plan demonstrates to the Admin-
istrator’s satisfaction that the State gov-
ernmental agency has the legal authority
necessary to carry out that portion of the
plamn.

te) The State may authorize o local
agency to carry out a pian, or portion
thereof, within the local agency’s juris-
diction if the plan demonstrates to the
Administrator’s satisfaction that the
local agency has the legal authority nec-
essary to implement the plan or portion
thereof, and that the authorization does
not relieve the State of responsibility
under the Act for cai:ving out the plan
or portion thereof.

§ 60.27 Actions by the Administrator.

(a) The Administrator may, whenever
r determines necessary, extend the pe-
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riod for submission of any plan or plan
revision or portion thereof.

(b) After receipt of a plan or plan re-
vision, the Administrator will propose the
plan or revision for approval or dis-
approval. The Administrator will, within
four monihs after the date required for
submission of a plan or plan revision,
approve or disapprove such plan or revi-
sion or each portion thereof.

(¢) The Administrator will, after con-
sideration of any State hearing record,
Asromptly prepare and publish proposed
regulations setting forth a plan, or por-
tion tuereof, for a State if:

(1) The State fails to submit a plan
within the time prescribed;

(2) The State fails to submit a2 plan
revision required by § 60.23(a) (2) within
the time prescribed; or

(3) The Administrator disapproves the
State plan or plan revision or any por-
tion thereof, as unsatisfactory because
the requirements of this subpart have not
heen met.

(d) The Administrator wili. within six
months aiier the date reguired for sub-
mission of a plan or plan Trevision,
promulgate the regulations proposed un-
der paragraph (c) of this section with
such modifications as may he appropriate
unless, prior to such promulgation, the
State has adonted and submitted a plan
or plan revision which the Administra-
tor determines to be approvable.

(e) (1) Except as provided in para-
graph (e) (2) of this section, regulations
pronosed and promaulgated by the Admin-
istrator under this seection will preseribe
emission standards of the same sirin-
gency as the corresponding emission
euideline(s) specified in the final guide-
line document published under § 60.22(a)
and will require final compliance with
such standards as expeditiously as prac-
ticable but no later than the times speci-
fied in the guideline document.

(2) Upon application by the owner or
operator of a designated facility to which
regulations proposed and promulgated
under this section wiil apply, the Ad-
ministrator may provide for the appli-
cation of less stringent emission stand-
ards or longer compliance schedules than
those otherwise required by this section
in accordance with the criteria specified
in § 60.24(),

(f) If a State failed to hold a public
hearing as required by § 60.23¢c), the
Administrator will provide opportunity
for a hearing within the State prior to
promulzation of a plan under paracraph
(d) of this section.

§ 60.28 Plan revisions by the State.

(a) Plan revisiops which have thwe
effect of delaying compliance with ap-
plicable emission standards or incre-
ments of progress or of establishing less
stringent emission standards shall ke
submitted to the Administrator within
680 days after adoption in accordance with
thie procedures and rzquirements anpli-
cable to development and submission of
the original plan.

() More stringent emission standards,
or orders which have the efect of ac-
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celerating compliance, may be submitted
to the Administrator as plan revisions
in accordance with the procedures and
requiremernts spplicable to developisent
and submission of the original plan.

{¢) A revision of a plan, or any portion
thereof, shall not be considered part of
an applicable plan until approved by the
Administrator in accordance with this
subpart.

§ 60.29 Pin revisions by the Adminis-
trator.

After notice and opprortunity for pub-
lic hearing in each zfTected State, the
Administrator may revise zny provision
of an applicable plan if:

(a) The provision was promulszated by
the Administrator, and

(h) The plan, as revised, -will be con-
sistent with the Act and with the require-
ments of this subpart.

5. Part 60 is amended by adding Ap-
rendix D as follows:

AFPEMDIX D—REQUIRFD EmMIssIOoN INVENTORY
INFORMATION

(a) Completed NEDS noint source form(s)
for the entire plant containing the desig-
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nated facllity, Including information on the
applicable criteria pollutants, If data con-
cerning the plant are already in NEDS, only
that information must be submitted which
is necessory to upcate the existing NEDS
record for that plant. Plant and point identi-
fleation codes for NEDS records shall cor=
responnd to these previously assigned in
NEDS; for plants not In NEDS, the=e codes
shall be obtained from the approgriate
Regional Office.

(b) Accompanying the basic NED=2 infor-
mation shz!l be the following information
on each designated facility:

(1} The state 2nd county identification
codes, as well as the complaete plant and
point identificatlon codes of the designated
facility in NEDS. (Tbe codes are needed to
match these data with the NEDS data.)

{2} A description of the designated faellity
inciudlng, where appropriate:

{i) Process name.

(i1) Description and quantity of eagh
product (maximum per hour and average per
year;}.

({iti) Description and quantiiy of raw ma-
terlals handled for each product (maximum
per hour and average per year).

(Iv) Types of fuels burned, quantities and
characteristics (maximum and average
quantities per hour, average per year).

Page 61 of 546533

(v) Description and quantity of solid
wastes generated (per year) and method of
disposal.

(3) A description of the alr pollution con-
trol equipment in use or proposc: to control
the designated pellutant, including:

(1) Verbal description of equipment.

(il) Optimum control efficiercey, in percent.
This shzll be a comblned eficlency when
mote than cne device operate In series. The
method of control efficiency determination
shall be indicated (e.g., design efficiency,
measured efficiency, estimated eficiency).

(1il) Annual average control efliciensy, in
percent, taking into account control equip-
ment down time. This shall be a combined
efficiency when more than one device operate
in series,

(1) An estlmaate of the designated pollu-
tant emissioris from the designated facility
(maximum per hour and average per year).
The method of emisslon determination shall
also be specified (e.g., stack test, material
balance, emisslon facter).

(Secs. 111, 114, and 301 of the Clean Alr Act,
as amended by sec. 4/a) of Pub. L. 91604,
84 Stat. 1678, and by sec. 15(¢} (2) of Pub. I..

91-604, 84 Stat. 1715 (42 U.S.C. 1857¢-6,
1857¢-9, 1857g))

[FR Doe.75-30611 Piled 11-14-75;8:45 am]
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15 CLEAN AIR ACT See. 111

shall publish proposed regulations, establishing Federal standards
of performance for new sources within such category. The Adminis-
trator shall afford interested persons an opportunity for written
comment on such proposed regulations. After considering such
comments, he shall promulgate, within one year after such publica-
tion, such standards with such modifications as he deems appropri-
ate. The Administrator shall, at least every 8§ years, review and, if
appropriate, revise such standards following the procedure required
by this subsection for promulgation of such standards. Notwith-
standing the requirements of the previous sentence, the Adminis-
trator need not review any such standard if the Administrator de-
termines that such review is not appropriate in light of readily
available information on the efficacy of such standard. Standards
of performance or revisiona thereof shall become effective upon
promulgation. When implementation and enforcement of any re-
quirement of this Act indicate that emission limitations and per-
cent reductions beyond those required by the standards promulgat-
ed under this section are achieved in practice, the Administrator
shall, when revising standards promulgated under this section, con-
gider the emission limitations and percent reductions achieved in
ractice.

P (2) The Administrator may distinguish among classes, types, and
sizes within categories of new sources for the purpose of establish-
ing such standards.

(3) The Administrator shall, from time to time, issue information
on pollution control techniques for categories of new sources and
ajr pollutants subject to the provisions of this section.

{(4) The provisions of this section shall apply to any new source
owned or operated by the United States.

(5) Except as otherwise authorized under subsection (h), nothin
in this section shall be construed to require, or to authorize the Ad-
ministrator to require, any new or modified source to install and
operate any particular technological system of continuous emission
reduction to comply with any new source standard of performsdnce,

(6) The revised standards of performance required by enactient
of subsection (aX1XA) (i) and (ii) shall be promulgated not later
than one year after enactment of this paragraph. Any new or modi-
fied fossil fuel fired stationary source which commences construe-
tion prior to the date of publication of the proposed revised stand-
ards shall not be required to comply with such revised standards.

{cX1) Each State may develop and submit to the Administrator a
procedure for implementing and enforcing standards of perform-
ance for new sources located in such State. If the Administrator
finds the State procedure is adequate, he shall delegate to such
State any authority he has under this Act to implement and en-
force such standards.

(2) Nothing in this subsection shall prohibit the Administrator
from enforcing any applicable standard of performance under this
section.

(dX1) The Administrator shall prescribe regulations which shall
establish a procedure similar to that provided by section 110 under
which each State shall submit to the Administrator a plan which
(A) establishes standards of performance for any existing source for
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Set. 111 CLEAN AIR ACT 46

any air pollutant (i) for which air quality criteria have not been
issued or which is not included on a list published under section
108(a) [or emitted from a source category which is regulated under
section 112] [or 112(b)] ! but (ii) to which a standard of perform-
ance under this section would apply if such existing source were a
new source, and (B) provides for the implementation and enforce-
ment of such standards of performance. Regulations of the Admin-
istrator under this paragraph shall permit the State in applying a
standard of performance to any particular source under a plan sub-
mitted under this paragraph to take into consideration, among
other factors, the remaining useful life of the existing source to
which such standard applies.

{2) The Administrator shall have the same authority—

{A) to prescribe a plan for a State in cases where the State
fails to submit a satisfactory plan as he would have under sec-
tilon 110(;) in the case of failure to submit an implementation
plan, an

(B) to enforce the provisions of such plan in cases where the
State fails to enforce them as he would have under sections
113 and 114 with respect to an implementation plan. In pro-
mulgating a standard of performance under a plan prescribed
under this paragratﬂh. the Administrator shall take into consid-
eration, among other factors, remaining useful lives of the
s?prces in the category of sources to which such standard ap-
plies

(e) After the effective date of standards of performance promul-
gated under thin section, it shall be unlawful for any owner or op-
erator of any new source to operate such source in violation of any
standard of performance applicable to such source,

(1) For those categories of major stationary sources that the
Administrator listed under subsection (bX1XA) before the date of
the enactment of the Clean Air Act Amendments of 1980 and for
which regulations had not been proposed by the Administrator by
such date, the Administrator shall—

(A) propose regulations establishing standards of perform-
ance for at least 25 percent of such categories of sources within
2 years after the date of the enactment of the Clean Air Act
Amendments of 1990;

(B) propose regulations establishing standards of perform-
ance for at least 50 percent of such categories of sources within
4 years after the date of the enactment of the Clean Air Act
Amendments of 1990; and

(C) propose regulations for the remaining categories of
sources within & years after the date of the enactment of the
Clean Air Act Amendments of 1990,

(2} In determining priorities for promulgating standards for cate-
gories of major stationary sources for the purpose of paragraph (1),
the Administrator shall consider— !

(A) the quantity of air pollutant emissions which each such
category will emit, or will be designed to emit;

* The amendmants, mada by section 108(g) and 3020a) of P.L. 101-549, appear to be duplicative;
both, in different language, changs the reference to section 112, P
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EPA-453/R-94-021

AIR EMISSIONS FROM MUNICIPAL
SOLID WASTE LANDFILLS -
BACKGROUND INFORMATION FOR
FINAL STANDARDS AND GUIDELINES

Emission Standards Division

U.S. ENVIRONMENTAL PROTECTION AGENCY
Office of Air and Radiation
Office of Air Quality Planning and Standards
Research Triangle Park, North Carolina 27711
December 1995
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This report is issued by the Em ssion Standards Division of the
Ofice of Alr Quality Planning and Standards of the Environnental
Protection Agency. Copies of this report are avail able through
the Library Services office (M>35), U S. Environnental
Protection Agency, Research Triangle Park, NC 27711, tel ephone
919-541-2777 (FTS 629-2777), or may be obtained for a fee from
the National Technical Information Service, 5285 Port Royal Road,
Springfield, VA 22161, tel ephone 703-487-4650.

Publ i cati on No. EPA-453/R-94-021
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ENVI RONVENTAL PROTECTI ON AGENCY

Air Em ssions from Municipal Solid Waste Landfills--
Background Information for Final Standards and Cuidelines

Prepar ed by:

Bruce C. Jordan (Dat e)
Em ssion Standards Division

U S. Environnental Protection Agency

Research Triangle Park, NC 27711

1. The standards of performance and em ssion guidelines [imt
em ssions fromnew and exi sting nunicipal solid waste
landfills that emt over 50 My/yr of nonnethane organic
conmpounds (NMOC). Section 111 of the Clean Air Act
(42 U.S.C. 7411), as anmended, directs the Admnistrator to
establish standards of performance and em ssion guidelines
for any category of source of air pollution that "... causes
or contributes significantly to air pollution which may
reasonably be anticipated to endanger public health or
wel fare. "

2. Copies of this docunent have been sent to the follow ng
Federal Departnents: Ofice of Managenent and Budget,
Commerce, Interior, and Energy; the National Science
Foundati on; and the Council on Environnental Quality.
Copi es have al so been sent to nenbers of the State and
Territorial Ar Pollution Program Adm nistrators; the
Associ ation of Local Ar Pollution Control Oficials; EPA
Regi onal Adm nistrators; and other interested parties.

3. For additional information contact:

Ms. Martha Smth

Ofice of Alr Quality Planning and Standards (MD 13)
U S. Environnental Protection Agency

Research Triangle Park, NC 27711

Tel ephone: (919) 541-2421

4. Copies of this docunent may be obtained from

U S. EPA Library (MDD 35)
Research Triangle Park, NC 27711
Tel ephone: (919) 541-2777
Nat i onal Technical Information Service (NTIS)
5285 Port Royal Road
Springfield, VA 22161
kl k- 85\ 04 Fri
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2.5mllion My or 2.5 million m® are subject to the additional
provi sions of the standards or guidelines.

Sone changes have been nade to the definitions in both
subpart WAV and subpart Cc so that definitions in these
subparts woul d be consistent with definitions in regulations
of part 258 of title 40, Criteria for MSW Landfills Under
RCRA.

MSW |l andfills are also |listed under section 112(c) as a
source category (57 FR 31576, July 16, 1992). Pronul gation of
section 112 em ssion standards for the MSWIlandfills source
category is currently scheduled for not later than
Novenber 15, 2000 (58 FR 63941, 63954, Dec. 3, 1993).

Section 111(d)(1) (A was tw ce anended by the 1990 C ean
Air Act Anendnents. Pub. L. 101-549, section 302(a), directed
the substitution of "7412(b)" for "7412(b)(1)(A)," and Pub. L
101- 549, section 108(g), substituted "or emtted froma source
category which is regul ated under section 7412 of this title"
for "or 7412(b)(1)(A)." Title 42 of the U S. Code adopts the
amendnent of section 108(g) with the explanation that
section 302(a) could not be executed because of the prior
amendnent by section 108(g). 42 U.S.C. section 7411 (Supp.IlV
1993). The EPA al so believes that section 108(g) is the
correct anmendnent because the Clean Air Act Amendnents revised
section 112 to include regulation of source categories in
addition to regulation of |isted hazardous air pollutants, and
section 108(g) thus conforns to other anmendnents of
section 112. The section not adopted by title 42, 302(a), on
the other hand, is a sinple substitution of one subsection
citation for another, w thout consideration of other
anendnents of the section in which it resides, section 112.
Thus EPA agrees that CAA section 111(d)(1)(A) should read
"[t] he Adm nistrator shall prescribe regul ations which
establish[] standards of performance for any existing source

1-5
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for any air pollutant . . . whichis not . . . emtted froma
source category which is regul ated under section 112."

Thus, as anended by the 1990 Clean Air Act Anendnents,
section 111(d)(1)(A) allows EPA to establish NSPS w t hout
prescribing em ssion guidelines for existing sources if the
designated air pollutant is 1) a pollutant for which air
quality criteria have been issued, 2) included on a |ist
publ i shed under section 108(a), or 3) emtted froma source
category regul ated under section 112. That is not the case
here because landfill gas, the designated air pollutant for
MSW Il andfills, is not a pollutant which satisfies any of these
criteria. First, landfill gas is a conposite of many
conpounds, including sone conpounds for which air quality
criteria have been issued and which are included on a |ist
publ i shed under section 108(a) (e.g. volatile organic
conpounds (VOC), which are ozone precursors), although other
| andfill gas conmponents, such as nethane and net hyl ene
chl oride, are not conmpounds for which air quality criteria
have been issued and are not included on a |ist published
under section 108(a). Mdreover, landfill gas itself is not an
air pollutant for which air quality criteria have been issued,
and landfill gas itself is not included on a |list published
under section 108(a).

Finally, landfill gas is not emtted froma source
category that is actually being regul ated under section 112.
Al t hough MWl andfills is a source category |isted under
section 112(c), existing MSWlandfills wll not actually be
regul at ed under section 112 until an em ssion standard is
proposed under section 112(d). Because a section 112 em ssion
standard for MSWlandfills is not schedul ed for pronul gation
until the year 2000, MSW Il andfill em ssions will not actually
be regul ated under section 112 until that tine. |[In addition,
sone conponents of landfill gas are not hazardous air
pollutants |isted under section 112(b) and thus wll not be

1-6
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regul at ed under a section 112(d) em ssion standard.
Therefore, EPA is establishing em ssion guidelines under
section 111(d)(1)(A) for sources of the designated poll utant

[ andfill gas.
1.1.3 Standards for Air Em ssions from Minicipal Solid Waste
Landfills

The final standards and EG for MSWI| andfill em ssions

require the periodic calculation of the annual NMOC em ssion
rate at each affected or designated facility with a maxi mum
design capacity greater than or equal to 2.5 mllion My or
2.5 million nd.

The best denonstrated technol ogy (BDT) (for both the NSPS
and the EG requires the reduction of MSWIlandfill em ssions
fromnew and existing MWl andfills emtting 50 My per year
(My/yr) of NMOC or nore with: (1) a well-designed and
wel | -operated gas collection systemand (2) a control device
capabl e of reducing NMOC in the coll ected gas by
98 wei ght - percent.

A wel | -desi gned and wel | -operated col |l ecti on system
woul d, at a mnimum (1) be capable of handling the maxi num
gas generation rate; (2) have a design capable of nonitoring
and adjusting the operation of the system (3) be able to
collect gas effectively fromall areas of the landfill that
warrant control; and (4) be able to expand by the addition of
further collection system conponents to collect gas from new
areas of the landfill as they require control.

The BDT control device is a conbustion device capabl e of
reduci ng NMOC em ssions by 98 wei ght-percent. \While energy
recovery is strongly recommended, the cost analysis is based
on open flares because they are applicable to all affected and
designated facilities regulated by the standards and em ssi ons
guidelines. |If an owner or operator uses an encl osed
conbustion device, the device nust denonstrate either the
98- percent reduction or reduction of the outlet NMOC

1-7
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(ii) EFrFECT.—This approach is the

opposite of an amendment by restatement

because it—

(I) highlights the particular
changes made (unless the number of
changes are so great as to obscure
each change); and

(IT) avoids the risks caused by
mcluding the unchanged language.

However, cut-and-bite amendments require

a side-by-side comparison of the amend-

ments and the existing law in order to un-

derstand the effect of the amendments.

(B) ADDITION OF CLARIFYING LAN-
GUAGE.—F'requently a cut-and-bite amendment
can be made more understandable by striking
(and then reinserting) more material than is
technically necessary in cases in which the addi-
tional material can provide “context’’.

(b) SEQUENCE OF AMENDMENTS IN BILLs THAT
AMEND STATUTES.—

(1) ORDER OF IMPORTANCE.—Except as noted

in paragraphs (2) and (3), amendments to statutes

should be set forth in their relative order of impor-

Page 72 of 546
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tance or at least in some rational arrangement of
subject matter.

(2) GROUPING WITH TECHNICAL AND CON-
FORMING AMENDMENTS.—Frequently it is advisable
to group the technical and econforming amendments
with the related principal amendment to improve the
organization and facilitate committee or House floor
amendments. As an alternative, the technical and
conforming amendments may be located in a general
technical and conforming section and be grouped
and identified, by use of a heading, as relating to
the principal amendment.

(3) STRUCTURE OF AMENDED ACT.—If the
number of amendments is large, and they are ap-
proximately equal in importance, it may be beneficial
for the reader to show them aecording to the numer-
ical sequence of the sections of the Act amended.

(¢) AMENDMENT TERMINOLOGY.—

(1) REFERENCE TO MATTER TO BE STRICK-
EN.—

(A) OMIT DESCRIPTIVE CHARACTERIZA-
TIONS.—Any descriptive characterization of ma-
terial to be removed (such as ‘‘the
word . . . 7, “the number . . . 7, or “the ad-

verbial phrase . . . ") is surplusage if the ma-
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terial itself is set forth. Example: “Section 5 of

the ABC Act is amended by striking the phrase
‘by the Secretary’.”.
(B) “METES AND BOUNDS”’ REFERENCE
FOR LONG MATERIAL.—
(i) IDENTIFY BEGINNING AND END.—
When faced with removing large portions
of language and showing all of it does not
aid the reader in understanding the legisla-
tion, one should strike the language by
identifying its beginning and ending. (The
ending or beginning can be implicit if it co-
incides with the ending or beginning of the
unit being amended.)
(i) EXAMPLES.—

(I) Section 5 of the ABC Act is
amended by striking “as determined
by the Secretary” and all that follows
through “opportunity for public com-
ment”’.

(IT) Section 5 of the ABC Act is
amended by striking “as determined
by the Secretary” and all that follows.

(IIT) The 1st sentence of section
5 of the ABC Act is amended by

Page 74 of 546
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striking so much of the sentence as
precedes paragraph (1) and inserting
the following: “The Secretary shall—
(C) “DowN”.—In referring to a block of
material, the “down”, as in the following, is
surplusage: “The ABC Act is amended by strik-
ing ‘as determined by the Secretary’ and all
that follows dews through ‘opportunity for pub-
lic comment’.”,
(D) “Ovur”.—The “out” in “strike out” is
surplusage.
(E) “IN LU THEREOF'.—The “in lieu
thereof” in “insert in lieu thereof”’ is surplus-
age if the insertion is intended to be made

where the striking takes place.

(2) INSERTING OR ADDING.—One “inserts’” ma-

terial within the text of a provision and “adds” it if

it is placed at the end of the provision involved.

(3) ADDING MATERIAL AFTER CUT-IN PARA-

GRAPHS.—It may be necessary when amending a

section with cut-in paragraphs to make sure that an

addition to the end of the section will not be in-

cluded in the last paragraph but will appear after it.

Use the phrase “is amended by adding after and

Page 75 of 546
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below [paragraph (1)] the following:” (and be sure
to indent it properly).

(4) “IMMEDIATELY”’.—Avoid wusing “imme-
diately”’ to identify where new language is to be
placed, since the meaning it intends to provide
should already be given by the amendment. Exam-
ple: “Section 5 of the ABC Act is amended by in-
serting immediately after ‘good faith’ the following:
‘, as determined by the Secretary,’.”.

(5) “FoLLOWING”.—The term “following”
should be as close to the colon as possible. Con-
sequently, the preferable style is “‘adding at the end
the following:”, not “adding the following at the
end:”.

(6) “THEREOF”’.—The use of “thereof” as part
of a description of the matter amended is redundant.
Example: “Section 5 is amended by adding at the
end thereef the following:”.

(7) EACH PLACE RATHER THAN EACH TIME.—
In the case of changing a term that appears more
than once in a provision, “place” rather than “time”
is the more accurate way to refer to the locations of
the term. Example: “Section 5 is amended by strik-
mmg ‘X’ each #iwe place it appears and inserting
X
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(d) CUMULATIVE AMENDMENTS.—If a series of sec-
tions or subdivisions are added sequentially to a provision
after the 1st amendment is made, the amendatory lan-
guage for successive amendments should use 1 of the fol-
lowing formulations:

(1) ExampPLE 1.—“Title XX is amended by
adding after section 123 (as added by section 802
of this Act) the following new section:”.

(2) ExampPLE 2.—“Title XX (as amended by
sections 802 and 803 of this Act) is further amend-
ed by adding at the end the following:”.

(3) ExaMPLE 3.—If there are numerous
amendments, “Title XX (as amended by the preced-
ing provisions of this Act) is further amended by
adding at the end the following:”.

The assumption is that the earlier (preceding) amend-
ments have been executed.

(e) SERIAL AMENDMENTS.—

(1) IN GENERAL.—In lists of amendments of
more or less equal importance that are made to the
same provigsion, start with “[Subdivision (x)] is
amended—"" followed by a cut-in list of items each
beginning with “by”.

(2) ABUSE OF FORMAT.—The format described

in paragraph (1) can be beneficial when its use is

Page 77 of 546

JA 69




USCA Case #14-1146 Document #1540020 Filed: 02/27/2015

43
limited to a few items. However, as with any draft-
ing device, it creates befuddlement when it is applied
in the extreme. One executive agency produced pro-
posed legislation that began “The United States
Code is amended—". This approach would cause
substantial Ramseyer problems. 11
(f) AMENDMENTS TO TABLE OF SECTIONS (AND
OTHER TABLES).—The elements of a table of contents,
or any other table, are generally referred to as “items”
for purposes of amendments or eross references.
(g) MARGIN AND ALIGNMENT AMENDMENTS,—
(1) BY AMENDING TO READ AS FOLLOWS.—A
traditional approach for—
(A) converting an unsubdivided subsection
(or other provision) into a paragraph solely for
purposes of being able to add an additional
paragraph;
(B) correcting the margin of a provision;
or
(C) moving a provision from 1 location to
another;
is to strike the material and reinsert it with the
proper margins or indentations and designations.
Since this results in the language appearing (even
i T i T B Aot Aemgig A G OGS o ok waki
an existing statute. The comparative print shows the existing statute, with the deletions and insertions proposed

by the legislation shown in different typefaces. The common name for this print derives from the original pro-
ponent of the comparative print requirement in 1929, Representative C. William Ramseyer of Towa.
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though unchanged), it can create problems during
the consideration of the legislation as well as result
in the reenactment of the language involved (see
subsection (a)(2)).

(2) WITHOUT REPEATING THE LANGUAGE.—It
is possible to draft an amendment so that it directly
addresses the problem set forth in paragraph (1)
without repeating the language. For example, sec-
tion 2661(m) of Public Law 98-369 provides:

(m) Subparagraph (B) of section 223(c)(1) of
such Aet is amended by moving clause (iii) two ems
to the left, and by moving the preceding provisions
of such subparagraph two ems to the right, so that
the left margin of such subparagraph and its clauses

is indented four ems and is aligned with the margin

~ Oy i R W R

of subparagraph (A) of such section.
For another example, see section 2663(a)(2)(A)(E)(V) of
Public Law 98-369. No standard approach has been de-
vised.
SEC. 333. COMMITTEE AND FLOOR AMENDMENTS,

(a) GENERALLY FOLLOW RULES FOR AMENDMENTS
TO STATUTES.—Exeept as noted in this section, the con-
ventions and usages described in section 332 also apply
in the case of any committee or House floor amend-

ment. 12

12 An additional difference relates to the conventions discussed in section 332(¢)(2). In committee and House
floor amendments, it is the general practice of the House Legislative Counsel’s office to use “by sdding” only
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See. 129. Citation to laws.

See. 130. Authorizations of appropriations, appropriations, and direct spending.
See. 131. Severability clauses.

See. 132. Effective dates.

TITLE I—FLOOR AND COMMITTEE AMENDMENTS AND MOTIONS

See. 201. Floor amendments.

See. 202. Form, type, and degree of amendments.
See. 203. Amendments in committee.

Sece. 204. Motions.

TITLE HI—MISCELLANEOUS

See. 301. Alphabetization.

See. 302. And; or.

Sec. 303. Assure; ensure; insure.

Sec. 304. By; under.

See. 305. Capitalization.

See. 306. Chairperson.

See. 307. Committees of Congress.

See. 308. Conditional provisions and provisos.
See. 309. Date of enactment.

Sec. 310. Determine; deem; treat.

Sec. 311. Existing objects and current activities.
Sec. 312. Hereby.

See. 313. If.

See. 314. Law.
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Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

315.
316.
317.
318.
319.
320.
321.
322.
323.
324.
325.

May; shall.

Means; includes.

Number references.

Officials, departments, and agencies.
Only.

Persons.

Punctuation with items in a series.
Punctuation with quoted material.
Relative pronouns.

Such.

Time and time period references.
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(i) an American shorthair, a DBurmese, a
Manx, and a Siamese;

(i) a collie, a dachshund, and a golden re-
triever;

(ii1) a finch, a parrot, and a tweety bird; and

(iv) an iguana, a snake, and a turtle.

(C) ExcLusions.—The term ‘“household pet”

does not include—

© 00 N o O A~ W DN P

(1) a leopard;

10 (i1) a wolf;

11 (ii1) a vulture; or

12 (iv) an alligator, a python, a Gila monster (un-
13 less the venom glands are removed), or a T Rex.

SEC. 126. AMENDMENTS TO STATUTES.
(a) METHOD.—
(1) IN GENERAL.—A provision is amended—

(A) by restating the provision, by striking
the entire provision and reinserting 1t with
changes or by amending the provision “to read
as follows:”’; or

(B) by striking and inserting specific text.
(2) RESTATEMENT.—

(A) IN GENERAL.—In the restatement
method, an Act or subdivision of an Act is
changed without specific identification of what
the changes are.

(B) FEATURES.—This method—

(1) aids understanding of the effect of

the provision as amended;
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(i) provides an opportunity to im-
prove the style of the unchanged portions;

(ii1) requires a side-by-side comparison
with the existing law to locate the specific
changes made; and

(iv) results in the unchanged portions
involved appearing in the bill, which is
often tactically unacceptable and invites
further amendment.

(3) STRIKE AND INSERT OF SPECIFIC TEXT.—

(A) IN GENERAL.—In the strike and insert
method, the amendment is achieved by striking
or nserting text. It is done, for example, by
stating that X is “amended by striking ‘Y’ and
inserting ‘7’ 7.

(B) FEATURES.—This method differs from
an amendment by restatement in that the
method—

(i) highlights the particular changes
made (unless the number of changes is so
ereat as to obscure each change);

(i1) avoids the risks caused by restat-
ing the unchanged text; and

(ii1) requires a side-by-side comparison

of the amendments and the existing law in
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order to understand the effect of the

amendments.

(C) ADDITION OF CLARIFYING TEXT.—
Frequently a strike and insert amendment can
be made more understandable by striking (and
reinserting) more text than is technically nec-
essary so as to provide context.

(b) SEQUENCE OF AMENDMENTS IN BILLS THAT

AMEND STATUTES.

(1) STRUCTURE OF AMENDED ACT.—Sub-
stantive amendments should appear in the numerical
sequence of the sections of the Act amended or be
organized by subject matter.

(2) CONFORMING AND TECHNICAL AMEND-

MENTS.

A con-

(A) CONFORMING AMENDMENTS.
forming amendment is an amendment of a pro-
vision of law that is necessitated by the sub-
stantive amendments or provisions of the bill.
The designation includes amendments, such as
amendments to the table of contents, that for-
merly may have been designated as clerical

amendments.

(B) TECHNICAL AMENDMENTS.—A tech-
nical amendment 1s a nonsubstantive amend-

ment of a provision of law that may or may not
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be related by subject matter to the substantive
amendments or provisions of a bill, but is not
necessitated by the amendments or provisions.
In tax law, the designation often is used for
amendments that have little or no revenue ef-
fect.

(C) LocarioN.—Conforming and technical
amendments may be located immediately fol-
lowing the substantive amendments to which
they relate (which tends to improve the organi-
zation and facilitate committee or floor amend-
ments), or they may be located in a general
conforming and technical amendments section
and grouped and identified, by use of a head-
ing, as relating to the substantive amendments.

(¢) AMENDMENT TERMINOLOGY.—
(1) REFERENCE TO PROVISIONS TO BE AMEND-
ED.—The forms are as follows:

(A) AMENDMENT IN A SINGLE SUBDIVI-
SION.—

1 Section 123(a)(1) of the ABC Act (YY U.S.C. ZZZ(a)(1))
2 is amended . . .
(B) SAME AMENDMENT IN MORE THAN 1

SUBDIVISION.—
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1 Clauses (1) and (ii) of section 123(a)(1)(A) of the ABC
2 Act (YY UR.C. ZZZ(a)(1)(A)) are each amended by . . . [not

3 section 123(a)(1)(A) (1) and (i1)].

(2) REFERENCE TO MATTER TO BE STRICK-
EN.—
(A) DESCRIPTIVE CHARACTERIZATIONS.—
Any characterization of text to be removed
(such as ‘“‘the word” or ‘“the phrase”) is sur-
plusage. Example: Section 123 of the ABC Act
(YY U.S.C. ZZZ) is amended by striking #he
phease by the Secretary”.
(B) METES AND BOUNDS REFERENCE FOR
LENGTHY TEXT.—
(1) IDENTIFICATION OF BEGINNING
AND END.—To strike a large block of text,
strike the text by identifying the beginning
and the end of the text.
(1) ForMS.—The forms are as fol-
lows:
(I) STRIKE FROM 1 WORD OR
PHRASE THROUGH ANOTHER.—
4 Section 123 of the ABC Act (YY U.S.C. ZZZ) is amended
5 by striking “as determined by the Secretary” and all that fol-
6 lows through “opportunity for public comment”.
(IT) STRIKE FROM A WORD OR

PHRASE THROUGH THE PERIOD.—
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=

Section 123 of the ABC Act (YY U.S.C. ZZZ) is amended
2 by striking “as determined by the Secretary” and all that fol-

3  lows and inserting a period.

(ITI) STRIKE OF MATTER PRE-
CEDING A CUT-IN.—
Section 123 of the ABC Act (YY U.S.C. ZZ7Z) is amended

in the first sentence by striking the matter that precedes para-

eraph (1) and inserting the following: “The Secretary shall

N o 0o b~

not—"".

(C) ABOVE AND DOWN.—Do not use
“above” or “‘down’’.

(D) STRIKE ouUT.—Use ‘“‘strike”, not
“strike out”.

(E) IN LIEU THEREOF.—Use “‘insert”, not
“insert in lieu thereof”.

(3) INSERTING OR ADDING.—In a bill amending
a law, text is “inserted” within the text of a subdivi-
sion and “added” at the end of the subdivision.

(4) CUT-INS FOLLOWED BY FLUSH LAN-
GUAGE.—

(A) UsaGE.—It may be necessary when
amending a provision with cut-in subdivisions to
make clear that an addition to the end of the
provision is not to be included in the last cut-
in subdivision but is to appear after it.

(B) FORM.—The form is as follows:
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1 Section 101(a) of the ABC Act (YY U.S.C. ZZZ(a))
2 is amended by adding after paragraph (4) the following
3 flush sentence:

4 “The court may impose . . .".

(5) IMMEDIATELY.—Do not use “immediately”
to identify where new text is to be placed. Example:
Section 123 of the ABC Act (YY U.S.C. ZZZ) is
amended by inserting wmmediatels after “good faith”

4

the following: ““, as determined by the Secretary,”.
(6) THE FOLLOWING.—

(A) ProxmMITY TO COLON.—The term
“the following” should be as close to the colon
as possible.

(B) FOrRMS.—The forms are as follows:

(1) ADDITION AT END.—

5 Section 123 of the ABC Act (YY U.S.C. ZZZ) is
6 amended by adding at the end the following: [not by adding
7 the following at the end:]

(11) INSERTION.—
8 Section 123 of the ABC Act (YY U.S.C. ZZZ) is
9 amended by inserting after XXX the following: [not by in-
10 serting after XXX the following new paragraph:|

(7) THEREOF.—Do not use ‘‘thereof”. “There-
of”” as part of a description of the matter amended
is surplusage. Example: Section 123 of the ABC Act
(YY U.S.C. ZZ7) is amended by adding at the end
thereof the following:

Page 89 of 546
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(8) EACH PLACE RATHER THAN EACH TIME.
When amending a term that appears more than once
in a subdivision, “place” rather than “time” should
be used to refer to the locations of the term. KExam-
ple: Section 123 of the ABC Act (YY U.S.C. ZZZ)
is amended by striking “E, F, and G each #e
place it appears and inserting “H, I, and J”.

(d) CUMULATIVE AMENDMENTS.—

(1) IN GENERAL.—If, after a first amendment
to a provision 1s made n a draft, a series of sections
or subdivisions is added sequentially to that provi-
sion, or if the provision is again amended, the as-
sumption is that the earlier (preceding) amendments
have been executed. However, to alert the reader to
the fact that the provision is amended elsewhere in
the draft, the following forms may be used:

(A) NEW PROVISION ADDED ELSE-

WHERE.—

Title XX of the ABC Act (YY U.S.C. ZZZ et seq.) is

amended by adding after section Y (as added by the last provi-
ston that makes an addition affecting the designation of the new

section about to be added) the following:

(B) OTHER AMENDMENT ELSEWHERE.—

Section 123 of the ABC Act (as amended by the last provi-

sion that affects section 123 in such a way that the amendments

to section 123 that follow make no sense if you look only at exist-
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1 ang law, e.g. subsections of section 123 have been redesignated)

2 1s amended . . . .

(2) USE OF U.S.C. CITES.—In a case such as
that described in paragraph (1)(B), where the
U.S.C. cite is uncertain, omit the U.S.C. cite.

(e) SERIES OF AMENDMENTS KFOLLOWING A
DaAsH.—For a series of amendments that is made to the
same provision and that follows a dash, the form is as
follows:

(a) IN GENERAL.—Section 123 of the ABC Aect (YY
U.S.C. ZZ7) is amended—
(1) in subsection (a), by striking “not’’;

(2) in the first sentence of subsection (b), by striking

. as determined by the Secretary,”; and

0o N o o b~ W

(3) by striking subsection (¢).

(f) AMENDMENTS TO TABLES OF CONTENTS AND

OTHER TABLES.

(1) IN GENERAL.—The elements of a table of
contents or any other table are referred to as
“Items”’.

(2) FOrRMS.—Items are amended as follows:

(A) WITHIN AN ITEM.—

9 The item relating to section 7 in the table of contents in
10  section 1(b) of the ABC Act (YY U.S.C. prec. ZZZ) is amend-

11 ed by striking “of Agriculture” and inserting “of Energy”.

(B) ENTIRE ITEM.—
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1 The table of contents in section 1(b) of the ABC Act (YY
2 U.S.C. prec. ZZ7) is amended by striking the item relating to

3 section 7 and inserting the following:

“See. 7. Secretary of Energy.”.

(g) MARGIN AMENDMENTS.—

(1) IN GENERAL.—If existing law contains im-
proper margin indentation or if an amendment being
made affects indentation, clearly indicate an intent
to change the indentation by using 1 of the following
methods:

(A) INSTRUCTION TO INDENT APPRO-

PRIATELY.—

4 Section 123(a) of the ABC Act (as redesignated by section
5 X) is amended by redesignating subparagraph (A) as para-
6 graph (1) and indenting appropriately.

(B) RESTATEMENT WITH APPROPRIATE IN-

DENTATION.—

7 Section 123(a) of the ABC Act (as redesignated by section
8 X) is amended by striking “the Secretary” and all that follows
9  through “(A) promulgate regulations” and inserting the fol-
10  lowing: “the Secretary of Housing and Urban Development

11 shall—

12 “(1) promulgate regulations’.

(2) LAW A MESS WITH RESPECT TO INDENTA-
TION.—If fixing the indentation in accordance with
paragraph (1) would be too lengthy or confusing,

amend the law by restatement.
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information generated by monitoring,
recordkeeping and reporting
requirements described in this ICR is
used by the Agency to ensure that
facilities affected by the NSPS continue
to operate the control equipment and
achieve continuous compliance with the
regulation. The collection of this
information is mandatory. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations are listed in 40 CFR
part 9 and 48 CFR chapter 15. The
Federal Register document required
under 5 CFR 1320.8(d), soliciting
comments on this collection of
information was published on October
29, 2001, (66 FR 54514). No comments
were received.

Burden Statement: The annual public
reporting and record keeping burden for
this collection of information is
estimated to average 238 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities:
Owners and operators of municipal
waste combustors.

Estimated Number of Respondents: 8.

Frequency of Response: One-time,
quarterly, semi-annual and annual.

Estimated Total Annual Hour Burden:
11,885 hours.

Estimated Total Annualized Capital,
O&M Cost Burden: $132,000.

Send comments on the Agency’s need
for this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques to the addresses listed above.
Please refer to EPA ICR No. 1506.09 and
OMB Control No. 2060-0210 in any
correspondence.

Dated: January 31, 2002.
Oscar Morales,
Director, Collection Strategies Division.
[FR Doc. 02-3359 Filed 2—11-02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[AD-FRL-7142-8]
RIN 2060-AI52

National Emission Standards for
Hazardous Air Pollutants: Revision of
Source Category List Under Section
112 of the Clean Air Act

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of revisions to the list of
categories of major and area sources.

SUMMARY: This notice publishes
revisions to the list of categories of
major and area sources of hazardous air
pollutants (HAP) emissions. The source
category list, which is required under
section 112(c) of the Clean Air Act
(CAA), constitutes a significant part of
EPA’s agenda for regulating stationary
sources of air toxics emissions. The list
was most recently published in the
Federal Register on January 30, 2001.
This notice meets the requirement in
section 112(c)(1) to publish periodically,
but at least once every 8 years, a list of
all categories of sources reflecting
revisions since the initial list was
published. Several of the revisions
identified in this notice have previously
been published in actions associated
with proposing and promulgating
emission standards for individual
source categories, and public comments
have been requested in the context of
those actions. Some of the revisions in
this notice have not been reflected in
any previous notices and are being
made on the Administrator’s own
motion, without public comment. Such
revisions are deemed by EPA to be
without need for public comment based
on the nature of the actions. This notice
does not include any revisions to the
schedule for standards provided for by
CAA section 112(e).
EFFECTIVE DATE: February 12, 2002.
ADDRESSES: Docket No. A—-90—-49,
containing supporting information used
in development of this notice, is
available for public inspection and
copying between 8 a.m. and 5:30 p.m.,
Monday through Friday, excluding legal
holidays. The docket is located in EPA’s
Air and Radiation Docket and
Information Center, Waterside Mall,
Room M-1500, 401 M Street, SW,
Washington, DC 20460, or by calling

(202) 260-7548. A reasonable fee may
be charged for copying docket materials.
FOR FURTHER INFORMATION CONTACT: Ms.
Maria Noell, U.S. EPA, Office of Air
Quality Planning and Standards
(OAQPS), Organic Chemicals Group
(C504—4), Research Triangle Park, North
Carolina 27711, telephone number (919)
541-5607, facsimile number (919) 541—
3470, electronic mail address

noell. maria@epa.gov.

SUPPLEMENTARY INFORMATION: Docket.
The docket for this action is A—90—49.
The docket is an organized file of all the
information submitted to or otherwise
relied upon by the Agency in the
development of this revised list of
source categories. The principal purpose
of the docket is to allow interested
parties to identify and locate documents
that serve as a record of the process
engaged in by the Agency to publish
today’s revision to the source category
list. The docket is available for public
inspection at EPA’s Air and Radiation
Docket and Information Center, which is
listed in the ADDRESSES section of this
notice.

World Wide Web (WWW). In addition
to being available in the docket, an
electronic copy of today’s notice will
also be available on the WWW through
the Technology Transfer Network
(T'TN). Following signature, a copy of
the notice will be posted on the TTN’s
policy and guidance page for newly
proposed or promulgated rules http://
www.epa.gov/ttn/oarpg. The TTN
provides information and technology
exchange in various areas of air
pollution control. If more information
regarding the TTN is needed, call the
TTN HELP line at (919) 541-5384.

I. What Is the History of the Source
Category List?

The CAA requires, under section 112,
that EPA list all categories of major
sources emitting HAP and such
categories of area sources warranting
regulation and promulgate national
emission standards for hazardous air
pollutants (NESHAP) to control, reduce,
or otherwise limit the emissions of HAP
from such categories of major and area
sources. Pursuant to the various specific
listing requirements in section 112(c),
on July 16, 1992 (57 FR 31576), we
published a list of 174 categories of
major and area sources—referred to as
the initial list—for which we would
develop emission standards. On
December 3, 1993 (58 FR 63941),
pursuant to requirements in section
112(e), we published a schedule for the
promulgation of emission standards for
each of the 174 initially listed source
categories.
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When we publish notices that affect
actions relating to individual source
categories, it is important to reflect the
resultant changes on the list and
schedule. However, we published two
separate notices where we listed sources
for specific pollutants under section
112(c)(6) on April 10, 1998 (63 FR
17838), and additional area sources
under section 112(k) on July 19, 1999
(64 FR 38706). Please refer to these
specific notices for those listings. Since
we have already listed those sources in
previous Federal Register notices, we
are not relisting them in this notice at
this time. On June 4, 1996 (61 FR
28197), we published a notice that
referenced all previous list and schedule
changes and consolidated those actions,
along with several new actions, into a
revised source category list and
schedule. Subsequently, we published
four additional notices which updated
the list and schedule: February 12, 1998
(63 FR 7155); May 17, 1999 (64 FR
26743); November 18, 1999 (64 FR
63025); and January 30, 2001 (66 FR
8220). You should read the previous
notices for information relating to the
development of the initial list and
schedule and subsequent changes.

II. Why Is EPA Issuing This Notice?

This notice announces all list changes
that have occurred since we last
updated the list on January 30, 2001 (66
FR 8220). The changes and the affected
source categories, are:

Changes to Source Category Names
 Friction Materials Manufacturing
Addition of Source Categories
* Coal- and Oil-Fired Electric Utility
Steam Generating Units
* Wet-Formed Fiberglass Mat
Production
Deletion of Source Categories

» Asphalt Concrete Manufacturing

» Uranium Hexafluoride

* Sewage Sludge Incineration
Subsumptions of Source Categories

¢ Cellulose Ethers Production

» Miscellaneous Viscose Processes
Changes to the Scope of a Source

Category

* Process Heaters

The source category list and
promulgation schedule, updated to
include today’s changes to the list as
well as actions from previous notices,
are presented in Table 1. Table 1 also
includes Federal Register citations for
notices related to the source categories
(Table 1 omits proposal notices once a
rule or rule amendment has been
promulgated). Source categories for
which revisions have been made in
today’s notice are annotated in Table 1
for ease in discerning where revisions
have been made.

For general descriptions of source
categories listed in Table 1, please refer
to “Documentation for Developing the
Initial Source Category List” (EPA—450/
3-91-030) and the Federal Register
notice for the first revision of the source
category list and schedule (61 FR 28197,
June 4, 1996). For subsequent changes to
descriptions of source categories for
which a rule has been promulgated,
please consult Table 1 for the citation of
the Federal Register notice that
includes the amended definition and
corresponding rule applicability.

ITI. What Are the Revisions EPA Is
Making to the Source Category List?

The following sections describe
revisions to the source category list
since January 30, 2001.

A. Changes to Source Category Names

We are renaming the Friction
Products Manufacturing source category
to Friction Materials Manufacturing so
that the name better describes the
source category.

B. Addition of Source Categories

Section 112(n)(1)(A) of the CAA
requires the Administrator to determine
whether regulation of HAP from electric
utility steam generating units is
appropriate and necessary. This finding
was to be made after the consideration
of the results of the study mandated by
the same section, reported to Congress
in EPA’s February 1998 ““Study of
Hazardous Air Pollutant Emissions from
Electric Utility Steam Generating
Units—Final Report to Congress.” The
EPA gathered additional information
and announced on December 20, 2000
(65 FR 79825) that regulation of HAP
emissions from coal- and oil-fired
electric utility steam generating units
was appropriate and necessary. As a
result of this determination, the source
category for Coal- and Oil-Fired Electric
Utility Steam Generating Units was
added to the list of source categories
under section 112(c) of the CAA in that
December 20, 2000 notice. In today’s
notice, we are simply updating the
source category list to reflect that
addition.

Today’s notice also updates the
source category list to reflect the
addition of a new source category called
Wet-Formed Fiberglass Mat Production.
For further information, you should
refer to the proposed preamble for the
NESHAP for Wet-Formed Fiberglass Mat
Production (65 FR 34277), which serves
as the official action for adding that
source category.

C. Deletion of Source Categories

The Administrator may, where
appropriate, delete categories of sources
on the Administrator’s own motion or
on petition. In today’s notice, we are
deleting the Asphalt Concrete
Manufacturing, Uranium Hexafluoride
Production, and Sewage Sludge
Incineration source categories on the
Administrator’s own motion. As
discussed in the initial list notice (57 FR
31576), we included these categories on
the list because at the time, we believed
there were major sources in each
category, either because they were major
sources in their own right or because of
collocation with other sources of HAP.
These source categories are being
deleted because available data indicate
that there are no major sources in any
of the source categories.

1. Asphalt Concrete Manufacturing

In today’s notice, we are deleting the
source category Asphalt Concrete
Manufacturing because available data
indicate that there are no major sources.
This source category was initially listed
in July 1992 because at the time, we
believed there were major sources in the
category. Emissions data, along with
emission factors, were used to estimate
HAP emissions from eleven asphalt
concrete manufacturing plants
employing various production processes
and different fuels. Emissions of total
HAP at individual plants range from 1.5
tons per year (tpy) to 6.4 tpy. In
addition, emission factors were used to
estimate HAP emissions from a plant
with a high annual production of 1.2
million tons of asphalt concrete. We
estimate total HAP emissions from that
plant to be 6.2 tpy. Based on the above
information, we have concluded that no
asphalt concrete manufacturing facility
has the potential to emit HAP
approaching major source levels.

2. Uranium Hexafluoride Production

The Uranium Hexafluoride
Production source category was initially
listed in July 1992. Information
collected since the listing indicates that
there is only one facility producing
uranium hexafluoride in the United
States. We visited the facility and
reviewed emissions estimates provided
by the facility. We estimate total
plantwide emissions of HAP, including
emissions from uranium hexafluoride
production and fluorine production, to
be less than 5 tpy. Therefore, since there
are no sources in this category with the
potential to emit HAP at a level
approaching the major source threshold,
we are removing this source category
from the list.
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3. Sewage Sludge Incineration

The Sewage Sludge Incineration
source category was initially listed in
July 1992. Sewage sludge incinerators
have been reevaluated for emissions of
HAP. After evaluation of all emissions
information available, including
additional testing conducted since the
initial listing, we have concluded that
the Sewage Sludge Incineration source
category does not have any sources with
the potential to emit HAP at a level
approaching major source levels;
therefore, we are removing the Sewage
Sludge Incineration source category
from the list of source categories under
CAA section 112.

D. Subsumptions of Source Categories

Today’s notice updates the source
category list to reflect the subsumption
of seven categories related to cellulose
production into two source categories
called Cellulose Ethers Production and
Miscellaneous Viscose Processes. We
are combining the
Carboxymethylcellulose Production,
Cellulose Ethers Production, and
Methylcellulose Production source
categories into the Cellulose Ethers
Production source category. We are also
combining four existing source
categories into a new source category
called Miscellaneous Viscose Processes.
This newly defined source category
subsumes the Rayon Production,
Cellulose Food Casing Manufacturing,
Cellophane Production, and Cellulosic
Sponge Manufacturing source
categories. For further information, you
should refer to the proposed preamble
for the Cellulose Products
Manufacturing NESHAP (65 FR 52166),
which serves as the official action to
combine the source categories and to
name the newly defined source
categories.

E. Changes to the Scope of a Source
Category

Today’s action serves to redefine the
scope of the Process Heaters source
category to only include indirect-fired
process heaters.

Both direct-fired and indirect-fired
process heaters were included in the
initial listing of the source category.
Direct-fired process heaters are those in
which the products of combustion mix

with process materials and the
combined emissions exit the same stack.
By contrast, indirect-fired process
heaters are those where the process
materials are not mixed with products
of combustion and, therefore, the
emissions arise solely from products of
combustion. We included direct-fired
process heaters under other MACT
standards for each relevant industry
source category since emissions from
direct-fired heaters are source and
industry specific and, therefore, only
indirect-fired process heaters need to be
included in the Process Heaters source
category.

IV. Is This Action Subject to Judicial
Review?

Section 112(e)(4) of the CAA states
that, notwithstanding section 307 of the
CAA, no action of the Administrator
listing a source category or subcategory
under section 112(c) shall be a final
Agency action subject to judicial review,
except that any such action may be
reviewed under section 307 when the
Administrator issues emission standards
for such pollutant or category. Section
112(e)(3) states that the determination of
priorities for promulgation of standards
for the listed source categories is not a
rulemaking and is not subject to judicial
review, except that failure to promulgate
any standard pursuant to the schedule
established under section 112(e) shall be
subject to review under section 304 of
the CAA. Therefore, today’s notice is
not subject to judicial review.

V. Is EPA Asking for Public Comment?

Prior to issuance of the initial source
category list, we published a draft initial
list for public comment (56 FR 28548,
June 21, 1991). Although we were not
required to take public comment on the
initial source category list, we believed
it was useful to solicit input on a
number of issues related to the list.
Indeed, in most instances, even where
there is no statutory requirement to take
comment, we solicit public comments
on actions we are contemplating. We
have decided, however, that it is
unnecessary to solicit additional public
comment on the revisions reflected in
today’s notice. Where we believe it is
useful to solicit input on certain actions,
we will offer interested parties an

opportunity to provide comments on
proposed individual emission
standards.

VI. Administrative Requirements

Today’s notice is not a rule; it is
essentially an information sharing
activity which does not impose
regulatory requirements or costs.
Therefore, the requirements of
Executive Order 13045 (Protection of
Children from Environmental Health
Risks and Safety Risks), Executive Order
13084 (Consultation and Coordination
with Indian Tribal Governments),
Executive Order 13132 (Federalism), the
Regulatory Flexibility Act, the National
Technology Transfer and Advancement
Act, and the Unfunded Mandates
Reform Act do not apply to today’s
notice. Also, this notice does not
contain any information collection
requirements and, therefore, is not
subject to the Paperwork Reduction Act,
44 U.S.C. 3501 et seq.

Under Executive Order 12866 (58 FR
51735, October 4, 1993), a regulatory
action determined to be “significant” is
subject to the Office of Management and
Budget (OMB) review and the
requirements of the Executive Order.
The Executive Order defines
“significant’’ regulatory action as one
that is likely to lead to a rule that may
either (1) have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities; (2) create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

The OMB has determined that this
action is not significant under terms of
Executive Order 12866.

Dated: February 6, 2002.
Robert Brenner,

Acting Assistant Administrator for Air and
Radiation.
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TABLE 1.—CATEGORIES OF SOURCES OF HAZARDOUS AIR POLLUTANTS AND REGULATION PROMULGATION SCHEDULE BY
INDUSTRY GROUP
[Revision date: February 12, 2002]

Statutory promulga-
gindusty group tion datelFederal
Register citation®
Fuel Combustion:
Coal- and Oil-fired Electric Utility Steam Generating UNILS ..........ccoouiiiiiiiiiiiiie et Added to 112(c) list
12/20/2000
(65FR79825)
(7] 1o T IS 110 ) TN W14 o1 1= PRSPPI 11/15/2000
ENQINE TESE FACIHTIES ...eitiiiiiiiiii ittt bbbt e b et e bt ab e e bt e e hb e e s bt e s bb e e be e et e nb e e et e e naneeanee e 11/15/2000
Industrial Boilers ..................... 11/15/2000
Institutional/Commercial Boilers . 11/15/2000
Process Heaters ...........ccccue.... Redefined Scope as
of Today 11/15/
2000
Reciprocating Internal ComMBUSEION ENGINES .......oiiiiiiiiiiiie ettt e ettt e e s tb e e e sasbe e e sanr e e e aseneeenneeas 11/15/2000
Rocket Testing Facilities ...........cccocceeevineeennnen. ... | 11/15/2000
Stationary Internal ComMBUSHION ENQINES ....c.viiiiiiiiiiiee e e s e et e e st b e e e sbe e e e sabe e e e ssne e e e nbeeeeabeeeeanes Renamed
64FR63025(N)
SEALONATY TUIDINES ...ttt b ettt b etttk e e bt bt e st e e ehb e e bt e eb e e e bt e she e et e e e ab e e s beesateenaeeeneenbee s Renamed
64FR63025(N)
Non-Ferrous Metals Processing:
Lead Acid Battery ManUFACTUNING ......coouiieiiieeeiiieeesiieessteeeeeteee e st e e e sseee e e aeeeessteeesasteeeasteeesssaeeeasseeeassaeesnsbeeesnsaeeeannneeennnns Deleted
61FR28197(N)
Primary AlUMINUM PrOGUCTION .......uiiiiiiiie et ie st e et e st e e e tee e e e e e e e s st e e snteeeassteeeasseeeesbeeeantaeeansaeeesnseeeeannneeenseeas 11/15/1997
62FR52383(F)
[0V YA @ o] o] o T=T ] 4 1=Y 1 T SRR 11/15/2000
63FR19582(P)
63FR39326(SP)
(a1 g =TT IS 14 T= 1] o T TP OPPPTPOO 11/15/1997
64FR30194(F)
Primary MagneSium REFINING .....ooouiiiiiiiiiiiie ittt ettt ettt e e ettt e e e a bt e e s st e e e e aaee e e asbe e e e sbe e e ansbeeesanbeeeannneeeannnas 11/15/2000
Secondary Aluminum Production 11/15/1997
63FR55489(ap)
63FR55491(S)
65FR15689(F)
SY=Teto g o FoT YA =TT BB 44 T= 1 1 o S SSPRRY 11/15/1994
60FR32587(F)
61FR27785(A)
61FR65334(A)
62FR32209(A)
63FR45007(A)
64FRA4570(A)
64FR69637(A)
Ferrous Metals Processing:
(070l 23 o oo [0 o gl =] =T o | £ TP U PP UPPPRRPPPPRONY Deleted
66FR8220(N)
Coke Ovens: Charging, Top Side, and DOOF LEAKS .......c.uiiiiiiiiiiiiie ettt ettt e et e e s sibe e e s ssae e e s sbneaeaseeaeanes 12/31/1992
58FR57898(F)
59FR01922(C)
Coke Ovens: Pushing, Quenching, and Battery STACKS .........cccieiiiiiiiiiieiiiie e ciee e se e stte e stvee e estaee e st eeessaeeesnneeesnsneeennes 11/15/2000
66FR35326(P)
(=L (0 Tz U101 2T o o o 1 Tox 1 o o SRR Renamed
64FR63025(N)
Ferroalloys Production: Silicomanganese and FEIrOMAaNGANESE .......ccccoiuererriereerieeeiiireesiereessneessseessssseeesssseessssneessssees 11/15/1997
64FR27450(F)
66FR16007(A)
66FR16024(a)
[[a1e=Te [e=N o M T (o o I= T lo IS (=Y MY F= Ta U = Uod (8 [ o SRR 11/15/2000
66FR36836(P)
IFON FOUNAIIES ...ttt .... | 11/15/2000
Non-Stainless Steel Manufacturing—Electric Arc Furnace (EAF) Operation Deleted
61FR28197(N)
Stainless Steel Manufacturing—Electric Arc Furnace (EAF) OPEration ..........cocueeoiuiieiiiieeiniiieesiieeesiieessireessiseeesneeeaaanes Deleted
61FR28197(N)
S (T I o0 g To [ =T TP OO PP UUPPRRTPPPRONY 11/15/2000
) (T I o g T e o L o o= S SSPRPNY Renamed
64FR63025(N)
Steel Pickling—HCI Process Facilities and Hydrochloric Acid Regeneration PIants .........ccccccvveviieeeiiieesniieessieeesseee e 11/15/1997
64FR33202(F)
Mineral Products Processing:
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TABLE 1.—CATEGORIES OF SOURCES OF HAZARDOUS AIR POLLUTANTS AND REGULATION PROMULGATION SCHEDULE BY
INDUSTRY GROUP—Continued
[Revision date: February 12, 2002]

Statutory promulga-
gindusty group tion datelFederal
Register citation®

F N[00 1o = W o oot =T [ o PP PP P PPUPPRRN Deleted
66FR8220(N)

Asphalt CoNCrete MaNUFACTUIING ...ieciveieiiiiee it e st eest et e et e e st e e st e e e ste e e e eteeeeastaeeaasseeeasseeeassaeessseeeannseeesssseeessseaesnseeaennen Deleted as of today

Asphalt Processing .... | 11/15/2000

Asphalt ROOfING MANUFACTUIING ...ttt ettt b ettt sab et e e s bt e b e nab et e e e e nbeeeans 11/15/2000

Asphalt/Coal Tar ApPlICAtION—METAl PIPES .....oiuiiiiiiiiieiie et sb ettt re e e e 11/15/2000

Chromium Refractories PrOUUCTION ...........iiiiiiiiiiiii ittt et sae et nr e seeeas Renamed
64FR63025(N)

Clay Products Manufacturing 11/15/2000

Lime Manufacturing ................ ... | 11/15/2000

MINEIal WOOI PrOGUCTION ...ttt etttk h ettt b e bt ettt e it et e e a bt e bt e ee bt ettt e e e st e e anneenaneantee e 11/15/1997
64FR29490(F)

Portland Cement MANUFBCTUIING ........ooiiiiiiiiie ettt ettt e et e e e ettt e s s bt e e s ab e e e aanee e e s be e e snbeeesnnbeeesnnneeeannneeannnas 11/15/1997
64FR31897(F)

RefractorieS MANUFACTUIING .....c...iiiiiiiiiiie ittt ab ekt e e ab e sb et shb e e be e e e e st e e e beesaneetee e 11/15/2000

Taconite Iron Ore Processing ..... .... | 11/15/2000

Wool Fiberglass Manufacturing 11/15/1997
64FR31695(F)

Petroleum and Natural Gas Production and Refining:

Ol aNd NAUral GAS PrOUUCTION .......eiiiiiiiieiieie ettt et ettt e et b e e e sbb e e e sabe e e e aabee e e bbe e e aabbee e eabseeeeabseeeabseeeabeeaeanreeasanes 11/15/1997
64FR32610(F)

Natural Gas TranSMISSION AN STOTAYE .......eeiiiuiiie ittt ie et ee et et e e e e et e e e e s beeeaaabeeesaabeeeabeeeaasbeeeaasbeeeasbeeesasbeeeannneeeasnnas 11/15/2000
64FR32610(F)

Petroleum Refineries—Catalytic Cracking (Fluid and other) Units, Catalytic Reforming Units, and Sulfur Plant Units ... | Renamed 11/15/
1997
66FR8220(N)

Petroleum Refineries—Catalytic Cracking Units, Catalytic Reforming Units, and Sulfur Recovery Units ............ccccc...... 11/15/1997
63FR78890(P)

Petroleum Refineries—Other Sources Not DIStNCHY LISTEA ......cccuvieiiiiieiiiie e sr e s e e 11/15/1994
60FR43244(F)
61FR07051(C)
61FR29876(C)
62FR07937(A)

Liquids Distribution:

Gas0olinNe DISIIDULION (STAGE 1) ..eeeiiiieeiiiiieiiieeeseeeesteeesttreesteteessteeeassteeessteeeaseeeeassseeaasseeeasseeesnsseeesssseesssseeesnsneeennseeessnes 11/15/1994
59FR42788(N)
59FR64303(F)
60FR07627(C)
60FR32912(C)
60FR43244(A)
60FR57628(C)
60FR62991(S)
61FRO7718(A)
61FR58547(N)
62FR09087(A)

Marine Vessel LOAdING OPEIALIONS ........ociiiiiiiiiiieaitiie et ee ettt e ettt e e e te e e e e bt e e e asbeeeaaabeeeaabs e e e asbeeeaasbeeeasbeeesasbeeeaasneeaasaneeensneas 11/15/1997
60FR48399(F)

Organic Liquids Distribution (NON-GASOIINE) ......c..eiiiiuiiiiiiiieaiiei ettt e siae e e e bb e e e abb e e e sabseeesabseeaasseeeaabneaeanteeaaanes 11/15/2000

Surface Coating Processes:

ACTOSPACE INAUSEIIES ... eeeiei ittt ettt ettt e ettt e ettt e e et bt e e sat b e e e shae e ook e e a2 aabe e e e aa b e e a4 Ree a2 e m ke e e 2k be e e 2asbe e e aanb e e e abbneeabneaeanbneaenne 11/15/1994
60FR45956(F)
61FR04903(C)
61FR66227(C)
63FR15016(A)
63FR46525(A)
65FR3642(a)

Auto and Light Duty Truck (Surface Coating) .. ... | 11/15/2000

Flat Wo0od Paneling (SUMacCe COBLING) .....ciuuuteiiuiiieiiiiie et ie ettt ettt e ettt e e be e e s e sbe e e s aabe e e sabbe e e asbeeeeasbeeeaabeeesasbeeesasseeaasnneeeseeas Renamed
64FR63025(N)

Large Appliance (SUMACE COBLING) .....c.ueieiiiieaiiiieaiti ittt ettt ettt e et et e e e bt e e s e s be e e s abe e e aabe e e e aabeeeeasbe e e ansbeeesanbeeesanneeaaseneeenneeas Redefined Scope
11/15/2000
64FR63025(N)
65FR81134(P)

Magnetic TapeS (SUMACE COBLING) ....eiurieeiuiiieaitiite et ie et ee et et e et e e e ettt e e e be e e e aabeeeaasbeeeabbeeeasbeeeaasbeeeeabeeesasbeeesanbeeeasnneeensnnas 11/15/1994
59FR64580(F)

Manufacture of Paints, Coatings, and AGNESIVES ........coueiiiiiiii ettt b e e e s s be e e ssb e e e snnneeeaneeas 11/15/2000

Metal Can (SUMACE COALING) ..vvvieiirrieeiiieeeiiiee e sttt e e seee e et eeesteeeassteeeasseeeeaseeeaasteeeaasteeeasseeeassaeeaassaeeasseaeansaeeesnsseeesssneeenssees 11/15/2000
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INDUSTRY GROUP—Continued
[Revision date: February 12, 2002]

TABLE 1.—CATEGORIES OF SOURCES OF HAZARDOUS AIR POLLUTANTS AND REGULATION PROMULGATION SCHEDULE BY

Industry group
Source category 2

Statutory promulga-
tion date/Federal
Register citation®

Metal Coil (Surface Coating)

Metal Furniture (Surface Coating)
Miscellaneous Metal Parts and Products (Surface Coating)
Paper and Other Webs (Surface Coating)

Plastic Parts and Products (SUrface COALING) .......eeiiiiiiiiiiiiiieitie ettt sttt ettt et e s beesaneebee e
Printing, Coating, and Dyeing of Fabrics
Printing/Publishing (SUrface COAtING) ......eoiiiiiiiiiieitie ittt st ettt e s b e e s beesaneene e

Shipbuilding and Ship Repair (Surface Coating)

Wood Building Products (SUMace COALING) .......ueeiiiiiiiiiiiiiie ittt ettt s sb e st e e e st et re e e s
Wood Furniture (Surface Coating)

Waste Treatment and Disposal:

Hazardous Waste Incineration

Municipal Landfills

Municipal Solid Waste LANGFIIIS .......co.uiiiiiiiiiie ettt bbbt ekt e b e bt e s st e e bt e et e e s beeanbeesaneabee e

Off-Site Waste and Recovery Operations

Publicly Owned Treatment Works (POTW) Renamed Emissions ¢
Publicly Owned Treatment WOIKS (POTW) € ...ttt ettt sttt e ab e e beeshb e e be e e st e e nbeeanbeenaneantee e
Sewage Sludge Incineration

Site Remediation
Solid Waste Treatment, Storage and Disposal Facilities (TSDF)

Agricultural Chemicals Production:

Pesticide Active Ingredient Production

4-Chloro-2-Methylphenoxyacetic ACIA PrOUCTION ...........iiiiiiiiiiii ittt e et e e st e e e ssteeeesabeeeabeeaeanes

2,4-D Salts and Esters Production

4,6-Dinitro-o-Cresol Production

Butadiene-Furfural Cotrimer (R—11) ProdUCLION G ...........c.eii ittt e e s nb e e e ssre e e snr e e e ssnneeeaneeas

Captafol Productiond

Captan Productiond

[ a1 o] o] g =T oI =d (oo [N o3 1 o] o NPT UPPPUUPRRTRIOt
ChIorothalonil ProGUCTION T ... .. ..ottt e e e e e et e e e e e s et e e e e e e e e saatbeeeeeeeseasasbeaeaeeesaanbaaaeeaeeesssnsreeeeeesannsrnns
Dacthal (tM) PrOGUCTION @ ........o.uiiiiiiiieit ettt b et h etk e e et e e s be e e e bt e e bb e e b e e sbe e e be e sa bt et e e esbeenbnesaneenen

Sodium Pentachlorophenate Production

Tordon (tm) Acid Productiond

Fibers Production Processes:

11/15/2000
63FR44616(P)
11/15/2000
11/15/2000
11/15/2000
63FR55332(P)
11/15/2000
11/15/2000
11/15/1994
61FR27132(F)
11/15/1994
60FR64330(F)
61FR30814(A)
61FR66226(C)
11/15/2000
11/15/1994
60FR62930(F)
62FR30257(C)
62FR31361(A)
63FR71376(A)

11/15/2000
64FR52828(F)
Renamed 11/15/
2000
66FR8220(N)
11/15/2000
63FR66672(P)
11/15/1994
61FR34140(F)
64FR38950(A)
11/15/1995
66FR8220(N)
11/15/1995
64FR57572(F)
Deleted as of today
11/15/2000
Renamed
59FR51913(N)

11/15/1997
64FR33549(F)
Subsumed
64FR63025(N)
Subsumed
64FR63025(N)
Subsumed
64FR63025(N)
Subsumed
64FR63025(N)
Subsumed
64FR63025(N)
Subsumed
64FR63025(N)
Subsumed
64FR63025(N)
Subsumed
64FR63025(N)
Subsumed
64FR63025(N)
Subsumed
64FR63025(N)
Subsumed
64FR63025(N)
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TABLE 1.—CATEGORIES OF SOURCES OF HAZARDOUS AIR POLLUTANTS AND REGULATION PROMULGATION SCHEDULE BY

INDUSTRY GROUP—Continued
[Revision date: February 12, 2002]

Industry group
Source category 2

Statutory promulga-
tion date/Federal
Register citation®

Acrylic Fibers/Modacrylic Fibers Production

Spandex Production

Food and Agriculture Processes:
Baker's Yeast MANUFACTUING ......oocuiiiiiiiiiiii ittt ettt h et b ettt sab e et e e eab e e e b e e sbb e et e e bt e et e e enbeenaneeateeen

Manufacturing of Nutritional Yeast

Solvent Extraction for Vegetable Oil Production

AV L=l (== Lol [ @ T I = o T [N )i {o] o OO U TP OPRUPPPUP

Pharmaceutical Production Processes:
Pharmaceuticals Productiond

Polymers and Resins Production:
Acetal Resins Production

Acrylonitrile-Butadiene-Styrene Production

F Y| o I (=2 [ O = (oo [N i 1o o H PP PRUUPPRURPPRNY
Amino Resins Production

[2To L LY =T g 10 =T (U o T T TP PTRPPPRTO

(21010 R U0 T ] o 1T gl o T T 1 o o SRR

11/15/1997
64FR34853(F)
64FR63695(A)
64FR63702(A)
64FR63779(a)

11/15/2000
65FR76408(P)

Renamed
64FR63025(N)
11/15/2000
63FR55812(P)
66FR27876(F)
11/15/2000
63FR34251(P)
66FR19006(F)
11/15/2000
66FR8220(N)

11/15/1997
63FR19151(a)
63FR50280(F)
66FR40121(F)
66FR40903(P)
66FR40121(A)
66FR40166(P)

11/15/1997
64FR34853(F)
64FR63695(A)
64FR63702(A)
64FR63779(a)

11/15/1994
61FR48208(F)
61FR54342(C)
61FR59849(N)
62FR01835(A)
62FR37720(A)
63FR9944(C)
63FR67879(N)
64FR11536(A)
64FR35023(S)
66FR11233(A)
66FR11543(F)
66FR36924(A)
66FR40903(A)

11/15/2000

11/15/1997
65FR3275(F)

Redefined scope 11/
15/2000
63FR43842(P)
64FR63025(N)
66FR44218(F)

11/15/1994
61FR46906(F)
61FR59849(N)
62FR01835(A)
62FR12546(N)
62FR37720(A)
63FR67879(N)
64FR11536(A)
64FR35023(S)
66FR11233(A)
66FR11543(F)
66FR36924(A)
66FR40903(A)
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TABLE 1.—CATEGORIES OF SOURCES OF HAZARDOUS AIR POLLUTANTS AND REGULATION PROMULGATION SCHEDULE BY

INDUSTRY GROUP—Continued
[Revision date: February 12, 2002]

Industry group
Source category 2

Statutory promulga-
tion date/Federal
Register citation®

Cellulose EtNers ProOUCTION .........ooiiiiiiiiiiiie it e e s e et e e s b e sb e e st e e sbe e e beesbae s
CarboxymethylCellUIOSE PrOGUCTION ...........iiiiiiiiiiiii ittt ea e bbbttt e b e sbeesen e e nareebeeniee s
MEEhYICEIUIOSE PTOTUCLION ...ttt ettt h et h e e b e e bt e bt e e ab e ekt eeh b e e bt e shb e e beeenbe e beeanbeesaneenbeenn

Epichlorohydrin EIaStOMers PrOQUCLION ..........coiuiiiiiiiiieiiiie ettt ettt e st e e s et e e s s bt e e e st e e s sasbe e e sanbe e e annneeeannnas

EPOXY RESINS PrOGUCTION ...ttt ettt ettt ettt e bttt e et e e e sttt e e s bt e e s ket e e aabe e e e s b e e e eanbe e e amnbeeesnbbeeeasnneeenneas

Ethylene-Propylene RUDDEr ProQUCLION .........cooiiiiiiiiiiiii ettt

Flexible Polyurethane FOAmM PrOOUCHION ........ooiiiiiiiiiieoiiie ettt ettt e et e et e e e s b ee e e sbe e e esbe e e ssbeeesnnneeesnnnas

(Y oz o] a0 0) I o (oo [N Tt i o] o K TP PPTTPPPPROPI

Maleic Anhydride COPOIYMETS PrOGUCTION .......eiiutiiiiiiiiiiiiie ettt b ettt sttt e e e bt e sbe e asb e e seeenbeesbeeanbeesaneentee e
Methyl Methacrylate-Acrylonitrile-Butadiene-Styrene ProdUCiON @ ...........ccceiiiieeiiiieeiiiieesiieeeseeeesee s ssree e snaee e snaeeesneeas

11/15/2000
65FR52166(P)
Subsumed as of
today 11/15/2000
Subsumed as of
today 11/15/2000
11/15/1994
61FR46906(F)
61FR59849(N)
62FR01835(A)
62FR12546(N)
62FR37720(A)
63FR67879(N)
64FR11536(A)
64FR35023(S)
66FR11233(A)
66FR11543(F)
66FR36924(A)
66FR40903(A)
11/15/1994
60FR12670(F)
11/15/1994
61FR46906(F)
61FR59849(N)
62FR01835(A)
62FR12546(N)
62FR37720(A)
63FR67879(N)
64FR11536(A)
64FR35023(S)
66FR11233(A)
66FR11543(F)
66FR36924(A)
66FR40903(A)
11/15/1997
62FR05074(C)
64FR34853(F)
11/15/1994
61FR46906(F)
61FR59849(N)
62FR01835(A)
62FR12546(N)
62FR37720(A)
63FR67879(N)
64FR11536(A)
64FR35023(S)
66FR11233(A)
66FR11543(F)
66FR36924(A)
66FR40903(A)
11/15/2000
11/15/1994
61FR48208(F)
61FR54342(C)
61FR59849(N)
62FR01835(A)
62FR37720(A)
63FR9944(C)
63FR67879(N)
64FR11536(A)
64FR35023(S)
66FR11233(A)
66FR11543(F)
66FR36924(A)
66FR40903(A)
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TABLE 1.—CATEGORIES OF SOURCES OF HAZARDOUS AIR POLLUTANTS AND REGULATION PROMULGATION SCHEDULE BY
INDUSTRY GROUP—Continued
[Revision date: February 12, 2002]

Statutory promulga-
tion date/Federal
Register citationb

Industry group
Source category 2

Methyl Methacrylate-Butadiene-Styrene Terpolymers ProduCtion @ ...........c.cooiieiiiiiiiiiieiieni et 11/15/1994
61FR48208(F)
61FR54342(C)
61FR59849(N)
62FR01835(A)
62FR37720(A)
63FR9944(C)
63FR67879(N)
64FR11536(A)
64FR35023(S)
66FR11233(A)
66FR11543(F)
66FR36924(A)
66FR40903(A)
NEOPIENE PIOGUCTION ...ttt ettt ettt e bttt h e b e e e b et et bt e ab e e b e e e h bt e nb e e se bt e be e e bt e et e e anbeenaneentee e 11/15/1994
61FR46906(F)
61FR59849(N)
62FR01835(A)
62FR12546(N)
62FR37720(A)
63FR67879(N)
64FR11536(A)
64FR35023(S)
66FR11233(A)
66FR11543(F)
66FR36924(A)
66FR40903(A)
Nitrile Butadiene RUDDEr PrOQUCTION ..........cciiiiiiiiiiiiiiii e s 11/15/1994
61FR46906(F)
61FR59849(N)
62FR01835(A)
62FR12546(N)
62FR37720(A)
63FR67879(N)
64FR11536(A)
64FR35023(S)
66FR11233(A)
66FR11543(F)
66FR36924(A)
66FR40903(A)
NItrile RESINS PrOGUCLION .....ieiiiiiitieie ettt h e h bttt ab e e b e e e h bt e e b e e seb e e be e e b e e sbeeanbeenaneetee e 11/15/2000
61FR48208(F)
61FR54342(C)
61FR59849(N)
62FR01835(A)
62FR37720(A)
63FR9944(C)
63FR67879(N)
64FR11536(A)
64FR35023(S)
66FR11233(A)
66FR11543(F)
66FR36924(A)
66FR40903(A)
NON-NyIon POlyamides PrOUCTION .......cc.eiiiiiiiiiiieitie ittt ettt b ettt et e e e bt e sb et seb e et e e b e e sbeeasbeenaneabee e 11/15/1994
60FR12670(F)
[NV o ARG o {o T [FTox 1o o TP P UR PPN Deleted
63FR7155(N)
Phenolic RESINS PrOTUCTION ........oiiiiiiiiiiii ittt h e bbbt et e et e et e e e ab e e sb e e seb e e be e e b e e nbeeesbeenaneantee e 65FR3275(F)
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TABLE 1.—CATEGORIES OF SOURCES OF HAZARDOUS AIR POLLUTANTS AND REGULATION PROMULGATION SCHEDULE BY

INDUSTRY GROUP—Continued
[Revision date: February 12, 2002]

Industry group
Source category 2

Statutory promulga-
tion date/Federal
Register citationb

Polybutadiene Rubber Production d

Polycarbonates Production d

Polyester Resins Production
POlyether POIYOIS PrOQUCTION ......couiiiiiiiiie ittt ettt et e e ettt e sk bt e e e kbt e e e s bee e e s be e e s aabe e e embbe e e snbbeeeanneeeenneas

Polyethylene Terephthalate Production

Polymerized Vinylidene Chloride Production
Polymethyl Methacrylate Resins Production ....
Polystyrene Production

Polysulfide Rubber Productiond

Polyvinyl Acetate Emulsions Production
Polyvinyl Alcohol Production

11/15/1994
61FR46906(F)
61FR59849(N)
62FR01835(A)
62FR12546(N)
62FR37720(A)
63FR67879(N)
64FR11536(A)
64FR35023(S)
66FR11233(A)
66FR11543(F)
66FR36924(A)
66FR40903(A)

11/15/1997
64FR34853(F)
64FR63695(A)
64FR63702(A)
64FR63779(a)

11/15/2000

11/15/1997
64FR29420(F)
64FR31895(C)

11/15/1994
61FR48208(F)
61FR54342(C)
61FR59849(N)
62FR01835(A)
62FR30993(A)
62FR37720(A)
63FR9944(C)
63FR15312(A)
63FR67879(N)
64FR11536(A)
64FR30406(A)
64FR30456(N)
64FR35023(S)
66FR11233(A)
66FR11543(F)
66FR36924(A)
66FR40903(A)

11/15/2000

11/15/2000

11/15/1994
61FR48208(F)
61FR54342(C)
61FR59849(N)
62FR01835(A)
62FR37720(A)
63FR9944(C)
63FR67879(N)
64FR11536(A)
64FR35023(S)

11/15/1994
61FR46906(F)
61FR59849(N)
62FR01835(A)
62FR12546(N)
62FR37720(A)
63FR67879(N)
64FR11536(A)
64FR35023(S)
66FR11233(A)
66FR11543(F)
66FR36924(A)
66FR40903(A)

11/15/2000

11/15/2000

JA 94



USCA Case #JabiiRegidtfd 481567 3 29 thesday, Febfithr) 47, /2665 ANotidedde 103 Of 545534

INDUSTRY GROUP—Continued
[Revision date: February 12, 2002]

TABLE 1.—CATEGORIES OF SOURCES OF HAZARDOUS AIR POLLUTANTS AND REGULATION PROMULGATION SCHEDULE BY

Industry group
Source category 2

Statutory promulga-
tion date/Federal
Register citation®

Polyvinyl Butyral Production
Polyvinyl Chloride and Copolymers Production

Reinforced Plastic Composites Production

Styrene-Acrylonitrile Production

Styrene-Butadiene Rubber and Latex Productiond

Production of Inorganic Chemicals:

Ammonium Sulfate Production—Caprolactam By-Product Plants
Antimony Oxides Manufacturing

Carbon Black Production

ChIOMNE PrOOUCTION ...t b e s e e b e e s b e e e b e e s b e e b e e s b e s be e s b e e sab e e b e e sbne s
Chromium Chemicals Manufacturing

Cyanide Chemicals Manufacturing

Cyanuric Chloride Production

Fumed Silica Production

Hydrochloric Acid Production
Hydrogen CYanide PrOOUCLION ..........ooiiiiiiiiiie ettt ettt ettt ettt e e s bt e e e e be e e e asbe e e s bbe e e aaaee e e asbe e e e nbeeeeasbeeesanbeeeannneeeannnas

Hydrogen Fluoride Production

Phosphate FertiliZErs PrOOUCTHION .......co.uiiiiiiieiiiit ettt ettt et e e e et e e e s abe e e s bt e e e asbe e e e s be e e eabe e e sanbeeesanbeeeasnneeennneas
(= g[S o] g LT (ol Yo o MY, F= 1o (U] = Tod (N 1o To [RP T TP TPRTPUPRPO
Quaternary AmMmonium CompouNdS PrOQUCTION ..........eiiiiiiiiiiiieaiiiie ettt et e e bb e e e ste e e s sabeeeastbeeeasbeeaeanseeaaanes

Sodium Cyanide Production

Uranium HeXafluoride PrOGUCTION ..........ooiiiiiiiiiiice ettt e e e e e e s et e e e e e e st e e e e e e e s aabaaeeeaeseaantaeaeeeessansaeaeeens

Production of Organic Chemicals:

11/15/2000
11/15/2000
65FR76958(P)
11/15/2000
66FR40324(P)
11/15/1994
61FR48208(F)
61FR54342(C)
61FR59849(N)
62FR01835(A)
62FR37720(A)
63FR9944(C)
63FR67879(N)
64FR11536(A)
64FR35023(S)
66FR11233(A)
66FR11543(F)
66FR36924(A)
66FR40903(A)
11/15/1994
61FR46906(F)
61FR59849(N)
62FR01835(A)
62FR12546(N)
62FR37720(A)
63FR67879(N)
64FR11536(A)
64FR35023(S)
66FR11233(A)
66FR11543(F)
66FR36924(A)
66FR40903(A)

11/15/2000
Promulgation re-
scheduled; de-
leted
64FR63025(N)
11/15/2000
65FR76408(N)
11/15/2000
Deleted
61FR28197(N)
11/15/2000
65FR76408(P)
Deleted
63FR7155(N)
Corrected 11/15/
2000
64FR63025(N)
11/15/2000
Subsumed
63FR7155(N)
11/15/1997
64FR34853(F)
64FR63702(A)
64FR63779(a)
11/15/1997
64FR31358(F)
11/15/1997
64FR31358(F)
Moved
61FR28197(N)
Subsumed
63FR7155(N)
Deleted as of today
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INDUSTRY GROUP—Continued
[Revision date: February 12, 2002]

TABLE 1.—CATEGORIES OF SOURCES OF HAZARDOUS AIR POLLUTANTS AND REGULATION PROMULGATION SCHEDULE BY

Industry group
Source category 2

Statutory promulga-
tion date/Federal
Register citation®

Ethylene Processes

Quaternary Ammonium CompouNdS PrOUCLION .......c.uiiiiiiieeiiiieesiieeseiee e ssiiee e staee e staaeeestaeeessaeeesssaeessssseesssseeesssseeesnseeasnnes
Synthetic Organic Chemical Manufacturing

Tetrahydrobenzaldehyde Production

Miscellaneous Processes:

Aerosol Can-Filling Facilities

Benzyltrimethylammonium Chloride Production
Butadiene Dimers Production

Carbonyl Sulfide Production
Chelating Agents Production
Chlorinated Paraffins Productiond .
Chromic Acid Anodizing

Commercial Dry Cleaning (Perchloroethylene) —Transfer Machines

Commercial Sterilization Facilities

Decorative Chromium Electroplating

[DJoT [=Tor= T T=To [ o] (ol AN [o I =d (oo 18 T i o o PSSRSO
Dry Cleaning (Petroleum Solvent)

Ethylidene NOorbornene ProdUCLION G .............oii it e e e e st e e st e e s saae e e s sseeeennbeeeansteeesnnteeeannneeennnes

11/15/2000
65FR76408(P)
11/15/2000
11/15/1992
59FR19402(F)
59FR29196(A)
59FR32339(N)
59FR48175(C)
59FR53359(S)
59FR54131(S)
60FR05320(A)
60FR18020(A)
60FR18026(A)
60FR63624(C)
61FR31435(A)
61FRO7716(A)
61FR43544(N)
61FR64572(A)
62FR02722(A)
63FR67787(A)
64FR20189(C)
65FR3169(a)
Subsumed
63FR26078(F)
64FR63025(N)

Promulgation re-
scheduled; de-
leted
64FR63025(N)

11/15/2000

Renamed
61FR28197

11/15/2000

11/15/2000

11/15/2000

11/15/1994
60FR04948(F)
60FR27598(C)
60FR33122(C)
61FR27785(A)
61FR04463(A)
62FR42918(A)

11/15/1992
58FR49354(F)
58FR66287(A)
60FR64002(A)
61FR27785(A)
61FR49263(A)

11/15/1994
59FR62585(F)
61FR27785(A)
64FR67789(A)
64FR69637(A)

11/15/1994
60FR04948(F)
60FR27598(C)
60FR33122(C)
61FR27785(A)
61FR04463(A)
62FR42918(A)
64FR69637(A)

Subsumed
59FR19402(N)

Deleted
66FR8220(N)

11/15/2000
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INDUSTRY GROUP—Continued
[Revision date: February 12, 2002]

TABLE 1.—CATEGORIES OF SOURCES OF HAZARDOUS AIR POLLUTANTS AND REGULATION PROMULGATION SCHEDULE BY

Industry group
Source category 2

Statutory promulga-
tion date/Federal
Register citation®

Explosives Production
Flexible Polyurethane Foam Fabrication Operations

Friction Materials Manufacturing

Halogenated SOIVENE CIBANETS ........cciiiiiiiii ittt h e s bt ettt ettt e e e ab e sh et seb e ettt e b e e st e e anbeenaneebee e

Hard Chromium Electroplating

Hydrazine Production
Industrial Cleaning (Perchloroethylene)—Dry-to-dry machines

Industrial Dry Cleaning (Perchloroethylene)—Transfer Machines

Industrial Process Cooling Towers

Leather Finishing Operations

Leather Tanning and Finishing Operations

Miscellaneous Viscose Processes

Cellophane Production

Cellulose Food Casing Manufacturing

Cellulosic Sponge Manufacturing

Rayon Production

OBPA/1,3-DiisOCYanate PrOQUCTION @ .........cciiieeiiiiieeiiieeeiieeesieeeesteeesssteeessteeesssaeeessseeeesssaeeasseeesnseeeesssseeessseneessneeesnseeannnes
(2 a1 (] o] oL AU L= £ TP TP TR OPPPTOO
(a1 a 1] 1] o] o)1 aTe [ @) o I=T = 1io] o S TP R OUPPTOO
Photographic Chemicals Production

11/15/2000
11/15/2000
66FR41718(P)
Name Changed as
of Today 11/15/
2000
11/15/1994
59FR61801(F)
59FR67750(C)
60FR29484(C)
63FR24749(S)
63FR68397(A)
64FR45187(A)
64FR56173(A)
64FR67793(A)
64FR69637(A)
64FR67793(A)
11/15/1994
60FR04948(F)
60FR27598(C)
60FR33122(C)
61FR27785(A)
61FR04463(A)
62FR42918(A)
64FR69637(A)
11/15/2000
11/15/1992
58FR49354(F)
58FR66287(A)
60FR64002(A)
61FR27785(A)
61FR49263(A)
11/15/1992
58FR49354(F)
58FR66287(A)
60FR64002(A)
61FR27785(A)
61FR49263(A)
11/15/1994
59FR46339(F)
11/15/2000
63FR58702(P)
Renamed
66FR8220(N)
Added as of today
11/15/2000
65FR52166(P)
Subsumed as of
today
11/15/2000
65FR52166(P)
Subsumed as of
today 11/15/2000
65FR52166(P)
Subsumed as of
today Added 11/
15/2000
64FR63025
65FR52166(P)
Subsumed as of
today 11/15/2000
65FR52166(P)
11/15/2000
Renamed
64FR63025(N)
11/15/2000
11/15/2000
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INDUSTRY GROUP—Continued
[Revision date: February 12, 2002]

TABLE 1.—CATEGORIES OF SOURCES OF HAZARDOUS AIR POLLUTANTS AND REGULATION PROMULGATION SCHEDULE BY

Industry group
Source category 2

Statutory promulga-
tion date/Federal
Register citation®

Phthalate PlastiCizers PrOAUCTION ........ccciiiiiiiiieiiieiie ittt st s e e b e e s e e sbe s e e e st e e s be e saneene e
Plywood and Composite Wood Products ...
Plywood/Particle Board Manufacturing

Polyether Polyols Production

Pulp and Paper Production

Rocket Engine Test Firing

Rubber Chemicals Manufacturing
Rubber Tire Manufacturing

SemicoNdUCTOr MANUFACTUIING .. ..ooiuiiiiiiiii ittt ettt e b e bt e e bt s ab e et e e e e e sb e e sen e e sar e e b e e nbee s
Symmetrical Tetrachloropyridine Productiond ..
Tetrahydrobenzaldehyde Production

Tire Production

Wet-Formed Fiberglass Mat Production

Wood Treatment

Categories of Area Sources:

F XS] o1y (0TS o £ o7 =TTy | o SR SSPRRY
Chromic Acid Anodizing

Commercial Dry Cleaning (Perchloroethylene) -Dry-to-Dry Machines

Commercial Dry Cleaning (Perchloroethylene) -Transfer Machines

Commercial Sterilization Facilities

11/15/2000
11/15/2000
Renamed
64FR63025(N)
Moved
61FR28197(N)
Promulgation re-
scheduled 11/15/
2000
64FR63025
63FR18504(F)
63FR42238(C)
63FR49455(A)
63FR71385(A)
64FR17555(A)
65FR3907(a)
65FR80755(F)
66FR24268(C)
Moved and renamed
64FR63025(N)
11/15/2000
11/15/2000
63FR62414(P)
11/15/2000
11/15/2000
Moved
64FR63025(N)
Renamed
64FR63025(N)
Added as of today
11/15/2000
65FR34277(P)
Deleted
61FR28197(N)

Deleted 60FR61550
11/15/1994
60FR04948(F)
60FR27598(C)
60FR33122(C)
61FR27785(A)
61FR04463(A)
62FR42918(A)
64FR69637(A)
11/15/1992
58FR49354(F)
58FR66287(A)
60FR64002(A)
61FR27785(A)
61FR49263(A)
64FR69637(A)
11/15/1992
58FR49354(F)
58FR66287(A)
60FR64002(A)
61FR27785(A)
61FR49263(A)
64FR69637(A)
11/15/1994
59FR62585(F)
61FR27785(A)
64FR67789(A)
64FR69637(A)
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TABLE 1.—CATEGORIES OF SOURCES OF HAZARDOUS AIR POLLUTANTS AND REGULATION PROMULGATION SCHEDULE BY
INDUSTRY GROUP—Continued
[Revision date: February 12, 2002]

Statutory promulga-
tion date/Federal
Register citationb

Industry group
Source category 2

Decorative Chromium EIECIIOPIALING ......eeeiiieeeiiiie i e eieie st ee st e et e e e e e e st e e s s steeessteeesssaeeesssaeeaasseeessbeeessaeeesnnneeennnes 11/15/1994
60FR04948(F)
60FR27598(C)
60FR33122(C)
61FR27785(A)
61FR04463(A)
62FR42918(A)
64FR69637(A)
Halogenated SOIVENE CIBANETS ........cciiiiiiiii ittt h e s bt ettt ettt e e e ab e sh et seb e ettt e b e e st e e anbeenaneebee e 11/15/1994
59FR61801(F)
59FR67750(C)
60FR29484(C)
63FR24749(S)
63FR68397(A)
64FR45187(A)
64FR56173(A)
64FR67793(A)
64FR69637(A)
64FR67793(A)
Hard Chromium EIECITOPIALING ......ueeiueeitiiiii ettt ettt ettt e ettt h e b e s be e e bt eab e e bt e e s b e e nbeeeab e e beeeabeenbeeanbeesaneentee e 11/15/1994
60FR04948(F)
60FR27598(C)
60FR33122(C)
61FR27785(A)
61FR04463(A)
62FR42918(A)
64FR69637(A)
HAZardous WASTE INCINEIALION .......coiuiiiiiiieiieti ettt ettt ra ettt b e e s bt e et eab e et e e e s bt e nb e e seb e e abe e et e e abeeenbeenaneenbee e 11/15/2000
64FR52828(F)
Portland CemeNnt PrOGUCTION ........c.oiiiiiiiiii ittt b et ab e bt e e hb e e e b e e sb bt e bt e et e beeaabeenaneenee e 11/15/1997
64FR31897(F)
Secondary AIUMINUM PrOGUCTION ......uiiiiiiiiieiii ettt sttt ar e b et e e be et e et e e e b e nae e st e e st e abeesieeas 11/15/1997
63FR55489(ap)
63FR55491(S)
65FR15689(F)
SYeToto] oo EoT g YA =TT IS 4o T= o o A TP UPPPTUUPPPTRPPPPRONY 11/15/1997
60FR32587(F)
61FR27785(A)
61FR65334(A)
62FR32209(A)
64FR69637(A)

aQnly sources within any category located at a major source shall be subject to emission standards under CAA section 112 unless a finding is
made of a threat of adverse effects to human health or the environment for the area sources in a category. All listed categories are exclusive of
any specific operations or processes included under other categories that are listed separately.

bThis schedule does not establish the order in which the rules for particular source categories will be proposed or promulgated. Rather, it re-
quires that emissions standards pursuant to CAA section 112(d) for a given source category be promulgated by the specified date.

The markings in the “Statutory Promulgation Date/Federal Register Citation” column of Table 1 denote the following:

(A): final amendment to a final rulemaking action

(a): proposed amendment to a final rulemaking action

(C): correction (or clarification) published subsequent to a proposed or final rulemaking action

(F): final rulemaking action

(N): notice to announce general information, such as an Agency decision, availability of new data, administrative updates, etc.

(P): proposed rulemaking action

(ap): advance notice of proposed rulemaking action

(R): reopening of a proposed action for public comment

(S): announcement of a stay, or partial stay, of the rule requirements

Moved: the source category is relocated to a more appropriate industry group

Subsumed: the source category is included within the definition of another listed category and therefore is no longer listed as a separate
source category

Renamed: the title of this source category is changed to a more appropriate title

Deleted: the source category is removed from the source category list

¢The Publicly Owned Treatment Works (POTW) Emissions source category had a statutory deadline for regulatory promulgation of November
15, 1995, as established by CAA section 112(e)(5). However, for purposes of determining the 18-month period applicable to the POTW source
category under section 112(j)(2), the promulgation deadline was November 15, 1997. This latter date is consistent with the section 112(e) sched-
ule for the promulgation of emissions standards, as published in the Federal Register on December 3, 1993 (58 FR 63941).

dEquipment handling specific chemicals for these categories or subsets of these categories is subject to a negotiated standard for equipment
leaks contained in the Hazardous Organic NESHAP (HON), which was promulgated on April 22, 1994. The HON includes a negotiated standard
for equipment leaks from the SOCMI category and 20 non-SOCMI categories (or subsets of these categories). The specific processes affected
within the categories are listed in Section XX.XO(c) of the March 6, 1991 Federal Register notice (56 FR 9315).
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[FR Doc. 02—3348 Filed 2—11-02; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7141-5]

Notice of Open Meeting;
Environmental Financial Advisory
Board; March 4-6, 2002

The Environmental Protection
Agency’s (EPA) Environmental
Financial Advisory Board (EFAB) will
hold two open meetings on March 4-6,
2002. Both meetings will be held at the
National Press Club, 14th and F Streets,
NW., Washington, DC, 13th Floor.

On Monday, March 4, 2002 EFAB’s
Cost Effective Environmental
Management Workgroup (CEM) will
hold a Workshop on the Governmental
Accounting Standards Board Statement
No. 34 (GASB 34). The meeting will be
held in the Zenger Room and will begin
at 9 a.m. and end at approximately 3

.m.
P The purposes of the workshop are to:
(1) Gain a better understanding of GASB
34 among EFAB members and EPA staff;
(2) assess how various stakeholders
might be affected by implementation of
the standard and examine its
implications; and (3) identify possible
recommendations for EFAB to make to
EPA with respect to its role and any
action it may take. The meeting will
consist of a group of informed panelists
from the Government Accounting
Standards Board, public utilities, EPA,
as well as the financial services
industry, who will share their
perspectives on GASB 34. Information
from this meeting will help the Board
develop a report with advice and
recommendations to EPA.

On March 5-6, 2002 a meeting of the
full Board will be held in the Holeman
Lounge. The Tuesday, March 5 session
will run from 8:30 a.m. to 5 p.m. and the
Wednesday, March 6 session will begin
at 8 am. and end at 11 a.m.

The purposes of this meeting are to:
(1) Hear from informed speakers on
environmental finance issues, proposed
legislation and Agency priorities; and
(2) discuss progress with work products
under EFAB’s current strategic action
agenda. Environmental financing topics
expected to be discussed include:
Stewardship financing, cost-effective
environmental management,
international initiatives, superfund and
brownfields initiatives, and public
finance issues.

Both meetings are open to the public,
but seating is limited. For further
information, please contact Vanessa

Bowie, EFAB Coordinator, U.S. EPA on
(202) 564-5186.

Dated: February 4, 2002.
Joseph Dillon,
Comptroller.
[FR Doc. 02—-3358 Filed 2—11-02; 8:45 am)]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7142-1]

Paying for Water Quality: Managing
Funding Programs To Achieve the
Greatest Environmental Benefits; a
Public Workshop

AGENCY: Environmental Protection
Agency.
ACTION: Notice of public meeting.

SUMMARY: The Environmental Protection
Agency will hold a public workshop on
March 14-15, 2002, to provide a forum
to discuss how water quality funding
programs can be managed and enhanced
to achieve the greatest environmental
benefit.

DATES: The workshop will be held on
March 14-15, 2002.

ADDRESSES: The workshop will be held
at the Environmental Protection Agency,
EPA East Building, 1201 Constitution
Avenue, NW., Washington, DC 20004,
in the EPA Hearing Room, Room 1153.
FOR FURTHER INFORMATION CONTACT:
Jordan Dorfman, Environmental
Protection Agency, Office of Wastewater
Management, State Revolving Fund
Branch; telephone: 202-564—0614; e-
mail: dorfman.jordan@epa.gov
Registration: Though the workshop is
free, registration is requested for
planning purposes. Please send your
name, title, affiliation, address, phone
number, fax, and email to Nikki
Cleaveland at Northbridge
Environmental, by fax, 202—625-0461,
or by email,
ncleaveland@nbenvironmental.com.

SUPPLEMENTARY INFORMATION: EPA will
convene this public workshop, Paying
for Water Quality: Managing Funding
Programs to Achieve the Greatest
Environmental Benefits, to discuss the
current status of water quality funding
in the United States, provide an
overview of funding programs and
illustrate their use through case studies
by practitioners from around the
country. The Committee on
Appropriations, in House Report 107—
159, identified a range of issues
affecting water quality. The Committee
particularly focused on issues
concerning nonpoint source pollution. It

noted that “septic system repair and
management projects and other
nonpoint source pollution prevention
and control measures, which can
produce substantial benefits of water
quality protection, are not eligible for
SRF funding in most of the states.” It
also noted that many recipients of
federal funding have not instituted user
fees to provide for long-term
maintenance of infrastructure.

To address these problems, EPA will
hold a workshop to provide a forum to
discuss how water quality funding
programs can be managed and enhanced
to achieve the greatest environmental
benefit. The agenda will include topics
such as an overview of the Clean Water
State Revolving Fund program, the role
of other federal water quality funding
programs, funding decentralized
wastewater systems and nonpoint
source projects, exploring the use of
environmental outcomes and
affordability studies, environmental
performance tracking, and efficient
wastewater management. Invited to the
workshop will be representatives from
the State/EPA SRF Workgroup, the
Environmental Council of the States,
Environmental Finance Centers,
centralized and decentralized
wastewater and nonpoint source
stakeholder groups and any member of
the public who wishes to attend.
Participants will have the opportunity
to openly discuss present concerns and
possible solutions.

Dated: February 6, 2002.
Richard T. Kuhlman,
Director, Municipal Support Division, Office
of Wastewater Management.
[FR Doc. 02—3364 Filed 2—11-02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7142-7]

Operating Industries, Inc. Landfill
Superfund Site; Notice of Proposed
CERCLA Administrative De Minimis
Settlement

AGENCY: Environmental Protection
Agency.

ACTION: Notice; request for public
comment.

SUMMARY: In accordance with section
122(i) of the Comprehensive
Environmental Response,
Compensation, and Liability Act, as
amended (“CERCLA”), 42 U.S.C.
9622(i), the Environmental Protection
Agency (“EPA”) is hereby providing
notice of a proposed administrative de
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[OAR-2002-0056; FRL—-7887-7]
RIN 2060-AM96

Revision of December 2000 Regulatory
Finding on the Emissions of
Hazardous Air Pollutants From Electric
Utility Steam Generating Units and the
Removal of Coal- and Oil-Fired Electric
Utility Steam Generating Units From
the Section 112(c) List

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is revising the
regulatory finding that it issued in
December 2000 pursuant to section
112(n)(1)(A) of the Clean Air Act (CAA),
and based on that revision, removing
coal- and oil-fired electric utility steam
generating units (‘‘coal- and oil-fired
Utility Units”) from the CAA section
112(c) source category list. Section
112(n)(1)(A) of the CAA is the threshold
statutory provision underlying today’s
action. That provision requires EPA to
conduct a study to examine the hazards
to public health that are reasonably
anticipated to occur as the result of
hazardous air pollutant (HAP) emissions
from Utility Units after imposition of
the requirements of the CAA. The
provision also provides that EPA shall
regulate Utility Units under section 112,
but only if the Administrator determines
that such regulation is both
“appropriate” and ‘“‘necessary”
considering, among other things, the
results of the study. EPA completed the
study in 1998 (the Utility Study), and in
December 2000 found that it was
“appropriate and necessary’’ to regulate
coal- and oil-fired Utility Units under
CAA section 112. That December 2000
finding focused primarily on mercury
(Hg) emissions from coal-fired Utility
Units. In light of the finding, EPA in
December 2000 announced its decision
to list coal- and oil-fired Utility Units on
the section 112(c) list of regulated
source categories. In January 2004, EPA
proposed revising the December 2000
appropriate and necessary finding and,
based on that revision, removing coal-
and oil-fired Utility Units from the
section 112(c) list.

By this action, we are revising the
December 2000 appropriate and
necessary finding and concluding that it
is neither appropriate nor necessary to
regulate coal- and oil-fired Utility Units
under section 112. We are taking this
action because we now believe that the

December 2000 finding lacked
foundation and because recent
information demonstrates that it is not
appropriate or necessary to regulate
coal- and oil-fired Utility Units under
section 112. Based solely on the revised
finding, we are removing coal- and oil-
fired Utility Units from the section
112(c) list. The reasons supporting this
action are described in detail below.
Other actions related to this final rule
include the recent promulgation of the
final Clean Air Interstate Rule (CAIR)
and the final Clean Air Mercury Rule
(CAMR).

DATES: Effective Date: The effective date
of the final rule is March 29, 2005.
ADDRESSES: EPA has established a
docket for this action under Docket ID
No. OAR-2002-0056. All documents in
the docket are listed in the EDOCKET
index at http://www.epa.gov/edocket.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in
EDOCKET or in hard copy at the EPA
Docket Center (EPA/DC), EPA West
Building, Room B102, 1301 Constitution
Ave., NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the EPA Docket Center is
(202) 566-1742.

FOR FURTHER INFORMATION CONTACT: Ms.
Wendy Blake, OGC Attorney, Office of
General Counsel, Environmental
Protection Agency, (AR—2344),
Washington, DC 20460 telephone
number: (202) 564—1821; fax number:
(202) 564—5603; e-mail address:
blake.wendy@epa.gov.

Judicial Review. Pursuant to CAA
section 307(b), judicial review of this
final rule is available only by filing a
petition for review in the United States
Court of Appeals for the District of
Columbia Circuit by May 31, 2005. EPA
designates this action a CAA section
307(d) rulemaking. (See CAA section
307(d)(1)(V); 69 FR 4653 (January 30,
2004).) Under CAA section 307(d)(7)(B),
only an objection to the rule that was
raised with reasonable specificity
during the time period for public
comment can be raised during judicial
review. Section 307(d)(7)(B) further
provides that if the person raising the

objection can demonstrate to the
Administrator that it was impracticable
to raise the objection during the public
comment period or if the grounds for
the objection arose after the public
comment period but within the time
period specified for judicial review and
if the objection is of central relevance,
EPA will convene a proceeding for
reconsideration of the rule and provide
the same procedural rights as would
have been afforded had the information
been available at the time the rule was
proposed.

1. Statutory Background

In the 1990 Amendments to the CAA,
Congress substantially modified CAA
section 112, the provision of the CAA
addressing HAP. Among other things,
section 112 contains a list of “hazardous
air pollutants,” which are “pollutants
which present, or may present, * * *a
threat of adverse human health effects
* * * or adverse environmental effects
whether through ambient
concentrations, bioaccumulation,
deposition, or otherwise.” (See CAA
section 112(b)(2).) In the 1990
amendments to the CAA, Congress
listed 190 HAP, and authorized EPA to
add or remove pollutants from the list.?
(See CAA Section 112(b)(1)-(b)(3).)

The types of sources addressed under
section 112 include: major sources, area
sources, and electric utility steam
generating units (Utility Units). (See
CAA 112(a)(1), (a)(2), (a)(8).) A “major
source’ is any stationary source 2 or
group of stationary sources at a single
location and under common control that
emits or has the potential to emit ten
tons or more per year of any HAP or 25
tons or more per year of any
combination of HAP. (See CAA
112(a)(1).) A stationary source of HAP
that is not a “major source” is an “area
source.” (See CAA 112(a)(2).) Finally,
an electric utility steam generating unit
is any ‘‘fossil fuel fired combustion unit
of more than 25 megawatts that serves
a generator that produces electricity for
sale.” (See CAA 112(a)(8).)

There are two important steps under
section 112: (1) Determining whether a
source category meets the statutory
criteria for regulation under section 112;
and (2) promulgating emission
standards for those source categories
regulated under section 112. In terms of
the first step, Congress required EPA to
publish a list of categories and

1The current section 112(b) list includes 188
HAP.

2 A “stationary source” of hazardous air
pollutants is any building, structure, facility or
installation that emits or may emit any air
pollutant. (See CAA Section 111(a)(3) and
112(a)(3).)
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subcategories of major sources and area
sources by November 15, 1991.3 (See
CAA 112(c)(1) & (c)(3).) Congress further
directed EPA to revise this initial list
periodically, based on, for example, new
information. (See 112(c)(1).) EPA is
required to list a category of major
sources under section 112(c)(1) if at
least one stationary source in the
category meets the definition of a major
source—I.e., if a certain amount of a
HAP (or combination of HAP) is emitted
from the source. (See 112(a)(1).) By
contrast, EPA is required to list
categories or subcategories of area
sources only if they meet one of the
following statutory criteria: (1) EPA
determines that the category of area
sources presents a threat of adverse
effects to human health or the
environment that warrants regulation
under CAA section 112; or (2) the
category of area sources falls within the
purview of CAA section 112(k)(3)(B)
(the Urban Area Source Strategy). (See
CAA 112(c)(3).)

For those source categories regulated
under section 112, the next step
concerns the establishment of emission
standards. Under section 112(d), EPA
must establish emission standards that
“require the maximum degree of
reduction in emissions of the hazardous
air pollutants subject to this section”
that the Administrator determines is
achievable based on technology, taking
into account certain factors such as cost,
energy requirements, and other impacts.
The emission standard for new sources
cannot be, however, less stringent than
the level of control achieved by the best
controlled similar source, and the
emission standard for existing sources
cannot be less stringent than the average
emission limitation achieved by the best
performing 12 percent of existing
sources in the category, regardless of
cost, energy requirements and other
impacts. CAA 112(d)(2) and (3). Finally,
within eight years after promulgation of
section 112(d) emission standards for a
listed source category, EPA must
promulgate additional standards if such
standards are necessary to provide an
ample margin of safety to protect public
health or to prevent an adverse
environmental effect. (See CAA section
112(f).) These additional standards
under CAA section 112(f) are commonly
referred to as “‘residual risk” standards.

3EPA published the initial list on July 16, 1992.
See 57 FR 31,576, July 16, 1992. EPA did not
include Utility Units on the initial section 112(c)
list because Congress required EPA to conduct and
consider the results of the study required by section
112(n)(1)(A) before regulating these units and,
therefore, listing in 1992 was not authorized by
statute.

The criteria for listing major and area
sources established in section 112(c)(1)
and (c)(3) do not apply to Utility Units
because Congress treated Utility Units
differently from other major and area
sources. Indeed, Congress enacted a
special provision for Utility Units in
section 112(n)(1)(A), which governs
whether Utility Units should even be
regulated under section 112.4 Section
112(n)(1)(A) directs EPA to conduct a
study to evaluate what “hazards to
public health [are] reasonably
anticipated to occur” as the result of
HAP emissions from Utility Units “after
imposition of the requirements of th[e]
Act,” (emphasis added) and to report
the results of such study to Congress by
November 15, 1993. Congress also
directed EPA to describe in the report to
Congress “‘alternative control strategies
for [those] emissions that may warrant
regulation under this section.” (See
CAA section 112(n)(1)(A).) Section
112(n)(1)(A) further provides that EPA
shall regulate Utility Units under
section 112 if the Administrator
determines, considering the results of
the study, that such regulation is
‘“appropriate and necessary.” Thus,
unlike other major and area sources,
Congress first required EPA to examine
how “imposition of the requirements of
thle] Act” would affect the overall level
of utility HAP emissions, and then
determine whether regulation of Utility
Units under section 112 is both
appropriate and necessary. Section
112(n)(1)(A) therefore sets an important
and unique condition precedent for
regulating Utility Units under section
112 and provides EPA discretion in
determining whether that condition
precedent has been met.

II. Regulatory Background

A. EPA’s December 20, 2000 Regulatory
Finding

On December 20, 2000, EPA issued a
finding pursuant to CAA section
112(n)(1)(A) that it was appropriate and
necessary to regulate coal- and oil-fired
Utility Units under section 112. In
making that finding, EPA considered the
Utility Study, which was completed and
submitted to Congress in February 1998.

In the Utility Study, we divided
Utility Units into three subcategories
based on fuel type: coal-, oil-, and gas-

4No one would dispute that certain Utility Units
would meet the definition of a “major source”
based on the quantity of HAP emitted from such
units, or that other Utility Units may meet the “area
source” criteria for listing under section 112(c)(3),
but Congress recognized this fact in 1990 and
specifically enacted section 112(n)(1)(A), which
establishes an entirely different test for determining
whether Utility Units should be regulated under
section 112.

fired units. We then analyzed HAP
emissions from each subcategory. We
followed this approach because each
subcategory burns a different fuel,
which, in turn, leads to different
emissions profiles, which can require
different emission controls. This
approach is also consistent with EPA’s
historical practice of subcategorizing
Utility Units based on fuel type. (See,
e.g., 40 CFR 60.44(a).)

Because EPA subcategorized Utility
Units for purposes of the Utility Study,
EPA, in December 2000, made separate
“appropriate and necessary” findings
under section 112(n)(1)(A) for gas-fired,
coal-fired, and oil-fired Utility Units. In
making these findings, EPA considered
the Utility Study and certain additional
information obtained after completion
of the Utility Study, including the
National Academy of Sciences’ report
concerning the health effects of
methylmercury and actual emissions
data obtained in response to an
information collection request EPA
issued to all coal-fired Utility Units in
1999. See 65 FR 79826. EPA reasonably
relied on this additional information
because the information provided a
more comprehensive and
contemporaneous record concerning Hg
emissions from coal-fired units. Nothing
in section 112(n)(1)(A) suggests that
Congress sought to preclude EPA from
considering more current information in
making the appropriate and necessary
finding.

In the December 2000 finding, EPA
determined that it was appropriate and
necessary to regulate coal- and oil-fired
units, but not gas-fired units.5 With
respect to the latter, EPA found that
regulation of HAP emissions from
natural gas-fired Utility Units ““is not
appropriate or necessary because the
impacts due to HAP emissions from
such units are negligible based on the
results of the study documented in the
utility RTC.” (Emphasis added) See 65
FR 79831.

EPA provided three primary reasons
in support of its finding that it was
“appropriate” to regulate coal- and oil-
fired Utility Units under section 112.
First, EPA found that it was appropriate
to regulate HAP emissions from coal-
and oil-fired Utility Units because
Utility Units “are the largest domestic
source of Hg emissions.” See 65 FR
79830. EPA next found that it was

5 Although the December 2000 finding addressed
three subcategories of Utility Units—coal-, oil-, and
gas-fired units, the majority of the finding
concerned Hg emissions from coal-fired power
plants. 65 FR 79826-29 (explaining that Hg from
coal-fired units is the HAP of greatest concern);
Utility Study, ES-27 (“mercury from coal-fired
utilities is the HAP of greatest potential concern.”).
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appropriate to regulate coal- and oil-
fired Utility Units because “mercury in
the environment presents significant
hazards to public health and the
environment.” ® See 65 FR
79830. Finally, EPA explained that it
was appropriate to regulate HAP
emissions from coal- and oil-fired units
because it had identified certain control
options that, it anticipated, would
effectively reduce HAP from such units.
In discussing the appropriate finding,
EPA also noted that uncertainties
remained concerning the extent of the
public health impact from HAP
emissions from oil-fired units. Thus,
EPA’s determination that it was
“appropriate” to regulate coal- and oil-
fired units under section 112 hinged on
the health effects associated with Hg
emissions from coal-fired Utility Units,
the uncertainties associated with the
health effects of HAP from oil-fired
Utility Units, and EPA’s belief that
control options would be available to
reduce certain utility HAP emissions.”
Once EPA determined that it was
“appropriate” to regulate coal- and oil-
fired Utility Units under section 112 of
the CAA, EPA next concluded that it
was also “‘necessary” to regulate HAP
emissions from such units under section
112. Interpreting the term ““necessary”’
in section 112(n)(1)(A), EPA found that
it was necessary to regulate HAP from
coal- and oil-fired Utility Units
“because the implementation of other
requirements under the CAA will not
adequately address the serious public

6 Section IV below addresses our conclusion that
it is not appropriate and necessary to regulate coal-
and oil-fired Utility Units under section 112 and
explains why we now believe that our December
2000 finding lacked foundation. As explained
below, one of the reasons the December 2000
“appropriate” finding for oil-fired Utility Units
lacks foundation is because the record that was
before the Agency in December 2000 establishes
that Hg is a HAP of concern only as emitted from
coal-fired units, not oil-fired units. Utility Study
ES-5,13,27. EPA therefore should not have relied
upon Hg emissions as a basis for finding it was
appropriate to regulate oil-fired units under section
112. (See, e.g., Utility Study ES-5, ES-27.)

7The “appropriate” finding for oil-fired units
stemmed primarily from EPA’s concerns over the
potential health effects of nickel from such units.
As explained in the January 2004 proposed rule, the
record before the Agency in December 2000
supported a distinction between nickel and the
other HAP emitted from oil-fired units. See 69 FR
4688. We proposed that this distinction was
reasonable based on the relative amount of nickel
emitted from oil-fired units and the health effects
associated with such emissions. (See also Utility
Study at ES-12 (noting higher population
concentrations surrounding oil-fired units). At the
time of the proposed rule, we recognized, however,
the uncertainties in the data underlying our
“appropriate” finding for oil-fired units based on
nickel emissions, and for that reason solicited
information as to whether nickel emissions from
oil-fired plants currently pose a hazard to public
health.

health and environmental hazards
arising from such emissions identified
in the Utility RTC.” See 65 FR 79830.

In light of the positive appropriate
and necessary determination, EPA in
December 2000 listed coal- and oil-fired
Utility Units on the section 112(c)
source category list. See 65 FR 79831
(our finding that it is appropriate and
necessary to regulate coal- and oil-fired
Utility Units under section 112 “adds
these units to the list of source
categories under section 112(c).”).
Relying on CAA section 112(e)(4), EPA
explained in its December 2000 finding
that neither the appropriate and
necessary finding under section
112(n)(1)(A), nor the associated listing
were subject to judicial review at that
time. EPA did not add natural-gas fired
units to the section 112(c) list in
December 2000 because it did not make
a positive appropriate and necessary
finding for such units.

B. Litigation Challenging December
2000 Regulatory Finding

Shortly after issuance of the December
2000 Finding, an industry group
challenged the December 2000 finding
in the United States Court of Appeals
for the District of Columbia Circuit (DC
Circuit). UARG v. EPA, 2001 WL
936363, No. 01-1074 (DC Cir. July 26,
2001). EPA moved to dismiss the
lawsuit on the basis of section 112(e)(4),
which provides, in pertinent part, that
“no action of the Administrator * * *
listing a source category or subcategory
under subsection (c) of this section shall
be a final agency action subject to
judicial review, except that any such
action may be reviewed under such
section 7607 of this title when the
Administrator issues emission standards
for such pollutant or category.”
(Emphasis added.) (See CAA Section
112(e)(4).)

In its motion to dismiss the petition,
EPA argued to the DC Circuit, among
other things, that the December 2000
listing of coal- and oil-fired Utility Units
was inseparable from the appropriate
and necessary finding and that the
appropriate and necessary finding and
listing actions are not final agency
actions pursuant to section 112(e)(4).
See also 65 FR 79826. EPA further noted
in its motion to dismiss that both the
finding and the listing would be subject
to additional notice and comment as
part of the section 112(d) rulemaking.
See EPA’s Motion to Dismiss, UARG v.
EPA, 2001 WL 936363, No. 01-1074S
(“Because the decision to add coal and
oil fired electric utility steam generating
units to the source category list is not
yet final agency action, it will be among
the matters subject to further comment

in the subsequent [standards]
rulemaking.”); 65 FR 79831 (noting that
issues related to the listing, such as “‘the
exact dimension of the source category,’
will be subject to additional comment in
the emission standard rulemaking
process). The DC Circuit dismissed the
challenge to the December 2000 finding
for lack of jurisdiction based on section
112(e)(4) of the CAA. The December
2000 finding and associated listing are
therefore not final agency actions.

C. January 30, 2004 Proposed Rule and
March 2004 Supplemental Notice

On January 30, 2004, EPA published
in the Federal Register a proposed rule
entitled “Proposed National Emissions
Standards for Hazardous Air Pollutants;
and, in the Alternative, Proposed
Standards of Performance for New and
Existing Stationary Sources: Electric
Utility Steam Generating Units.” (See 69
FR 4652 (January 30, 2004).) In that rule,
EPA proposed three alternative
regulatory approaches. First, EPA
proposed to retain the December 2000
Finding and associated listing of coal-
and oil-fired Utility Units and to issue
under section 112(d) maximum
achievable control technology-based
(MACT) emission standards for both
subcategories. Second, EPA
alternatively proposed revising the
Agency’s December 2000 Finding,
removing coal and oil-fired Utility Units
from the section 112(c) list,8 and issuing
final standards of performance under
CAA section 111 for new and existing
coal-fired units that emit Hg and new
and existing oil-fired units that emit
nickel. Finally, as a third alternative,
EPA proposed retaining the December
2000 finding, removing coal and oil-
fired Utility Units from the section
112(c) list, and regulating Hg emissions
from Utility Units under CAA section
112(n)(1)(A).

Shortly thereafter, on March 16, 2004,
EPA published in the Federal Register
a supplemental notice of proposed
rulemaking entitled “Supplemental
Notice of Proposed National Emission
Standards for Hazardous Air Pollutants;
and, in the Alternative, Proposed
Standards of Performance for New and
Existing Stationary Sources: Electric
Utility Steam Generating Units.” See 69
FR 13298 (March 16, 2004). In that

s

8 We did not propose revising the December 2000
finding for gas-fired Utility Units because EPA
continues to believe that regulation of such units
under section 112 is not appropriate and necessary.
We have not received any information that would
cause us to change our conclusion in this regard.

In fact, the information that we have received since
the Utility Study only confirms the conclusion we
reached in December 2000. We therefore take no
action today with regard to the December 2000
finding for gas-fired Utility Units.
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notice, EPA proposed certain additional
regulatory text, which largely governed
the proposed section 111 standards of
performance for Hg, which included a
cap-and-trade program. The
supplemental notice also proposed state
plan approvability criteria and a model
cap-and-trade rule for Hg emissions
from coal-fired Utility Units. The
Agency received thousands of
comments on the proposed rule and
supplemental notice.9 Comments
relating to the central issues concerning
today’s action are addressed in this
preamble. The remainder of our
responses are contained in the response
to comments document which is in the
docket.10

D. The December 2004 Notice of Data
Availability

On December 1, 2004, EPA published
in the Federal Register a notice of data
availability entitled “Proposed National
Emission Standards for Hazardous Air
Pollutants; and, in the Alternative,
Proposed Standards of Performance for
New and Existing Stationary Sources,
Electric Utility Steam Generating Units:
Notice of Data Availability.” See 69 FR
69864 (December 1, 2004). EPA issued
this notice to seek additional
information and input concerning: (1)
Certain Hg data and information that the
Agency received in response to the
proposed rule and supplemental notice,
(2) the different forms of Hg that are
emitted into the atmosphere from coal-
fired Utility Units and how those forms
respond to different control
technologies; and (3) a revised proposed
benefits methodology for assessing the
benefits of Hg regulation. The benefits
methodology generally involves
analyzing Hg emissions from coal-fired
Utility Units, conducting deposition
modeling based on the identified Hg
emissions, and relating that deposition
modeling to methylmercury
concentrations in fish. EPA conducts
benefits analyses for rulemakings
consistent with the provisions of
Executive Order 12866.

9 We initially estimated that we had over 680,000
submissions from the public on the proposed rule
and the supplemental notice, which came primarily
in the form of letters and e-mails. A recent review
of the electronic docket reveals that our initial
estimate was over-stated. The docket reflects
approximately 500,000 separate submissions from
the public, about 5,000 of which represent unique
comments.

10 The response to comments document relevant
to this rule is called: “Response to Significant
Public Comments Concerning the Proposed
Revision of the December 2000 Appropriate and
Necessary Finding and Proposed Removal of Utility
Units From the Section 112(c) List.”

III. EPA’s Interpretation of CAA Section
112(n)(1)(A)

As explained above, Congress treated
Utility Units differently from other
major and area sources and provided
EPA considerable discretion in
evaluating whether to regulate Utility
Units under section 112. Section
112(n)(1)(A) provides, in full:

The Administrator shall perform a study of
the hazards to public health reasonably
anticipated to occur as a result of emissions
by electric utility steam generating units of
pollutants listed under subsection (b) of this
section after imposition of the requirements
of this Act. The Administrator shall report
the results of this study to the Congress
within 3 years after the date of the enactment
of the Clean Air Act Amendments of 1990.
The Administrator shall develop and
describe in the Administrator’s report to
Congress alternative control strategies for
emissions which may warrant regulation
under this section. The Administrator shall
regulate electric utility steam generating
units under this section, if the Administrator
finds such regulation is appropriate and
necessary after considering the results of the
study required by this subparagraph.
(Emphasis added.).

The italicized terms in the above
paragraph are central terms in section
112(n)(1)(A). Before we address our
interpretation of these terms, however,
we again summarize the requirements of
section 112(n)(1)(A). The first step
under section 112(n)(1)(A), which is
addressed by the first three sentences of
section 112(n)(1)(A), concerns the
completion of a study and submission of
the results of that study to Congress by
November 15, 1993. The study is to
examine the hazards to public health
from utility HAP emissions that are
reasonably anticipated to occur
following imposition of the
requirements of the CAA and to identify
alternative control strategies for those
HAP that may warrant regulation under
section 112. The second step, which is
addressed by the last sentence of section
112(n)(1)(A), requires EPA to determine
whether regulation of Utility Units
under section 112 is appropriate and
necessary considering, among other
things, the results of the study. Congress
provided no deadline by which this
determination must be made.

Section 112(n)(1)(A) itself contains no
clear standard to govern EPA’s analysis
and determination of whether it is
‘“appropriate and necessary’ to regulate
utilities under section 112. The first
sentence of the subparagraph describes
the scope of the study EPA was to
conduct. The sentence on EPA’s
“appropriate and necessary” finding
then says that the Agency must make
that finding after considering the results

of the study. But Congress did not
supply an actual definition or test for
determining whether regulation of
utilities under section 112 is
“appropriate and necessary.” Thus, EPA
must supply a reasonable interpretation
of those terms to fill the gap. Chevron
USA Inc. v. NRDC, 467 U.S. 837 (1984).
Congress’ direction on the study
provides the only guidance in section
112(n)(1)(A) about the substance of
EPA’s inquiry. Because the statute
provides no other explicit guidance,
EPA has chosen to extrapolate from
Congress’ description of the study to
adopt a reasonable interpretation of the
phrase “appropriate and necessary.”
The following sections describe how the
Agency has used Congress’ guidance on
the study to formulate different aspects
of our interpretation and application of
the “appropriate and necessary” test.

A. Hazards to Public Health Reasonably
Anticipated To Occur

In section 112(n)(1)(A), Congress
directed EPA to perform a study of
“hazards to public health” that would
likely result from utility HAP emissions,
before making any further decisions
about regulating utilities under section
112. Unlike other sections of the CAA,
section 112(n)(1)(A) focuses only on
hazards to public health. It does not
require that EPA study other factors,
such as environmental effects without
any established pathways to human
health effects. In contrast, section
112(n)(1)(B) requires a separate EPA
study, although not as a precursor to a
regulatory determination, of the “health
and environmental effects” of ‘“mercury
emissions” from a broad range of
sources. Also unlike Section
112(n)(1)(A), many of the other
requirements of section 112 explicitly
require both an assessment of human
health effects and, in addition, an
assessment of adverse environmental
effects. For example, the Administrator
is charged with periodically reviewing
the list of Hazardous Air Pollutants and
adding pollutants that present a threat
of either “‘adverse human health effects”
or “adverse environmental effects.”
CAA Section 112(b)(2). The
Administrator examines area sources of
HAPs to determine if they present “a
threat of adverse effects to human health
or the environment.” CAA Section
112(c)(3). The Administrator is to
prioritize action under section 112(d)
after considering “the known or
anticipated adverse effects of such
pollutants on public health and
environment.” CAA Section
112(e)(2)(A). Nor did Congress appear to
view the two terms as synonymous.
Under section 112(f), the EPA
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promulgates emission standards at a
level “with an ample margin of safety”
to “protect public health.” CAA Section
112(f)(2)(A). The Administrator may go
further and impose more stringent
standards to protect against “‘an adverse
environmental effect” only after
considering “cost, energy, safety, and
other relevant factors.” Id.

As described above, section
112(n)(1)(A) also provides no clear
standard for analyzing public health
effects—in contrast to, for example,
section 112(f). Under section 112(f), the
issue is whether additional regulation is
needed to “provide an ample margin of
safety to protect public health.” Section
112(f) also expressly incorporates EPA’s
pre-1990 two-part inquiry for evaluating
what level of emission reduction is
needed to provide an ample margin of
safety to protect public health. See CAA
section 112(f)(2)(B) (incorporating EPA’s
two-part ample margin of safety inquiry,
set forth at 54 FR 38044 September 14,
1989, which implemented the
requirements of section 112 of the 1977
CAA).11 By contrast, section
112(n)(1)(A) neither includes the
“ample margin of safety to protect
public health” requirement, nor does it
incorporate EPA’s pre-1990 ample
margin of safety inquiry.

Because of the focus on “public
health” in the section 112(n)(1)(A) study
requirement, and because as discussed
above Congress did not define the scope
of the “appropriate and necessary”’
finding, EPA is reasonably interpreting
section 112(n)(1)(A) to base that finding
on an assessment of whether utility
HAP emissions likely would result in
“hazards to public health.”

Moreover, EPA reasonably interprets
section 112(n)(1)(A) not to require the
Agency either to study or to base its
“appropriate and necessary” finding on
an assessment of environmental effects
unrelated to public health.

As described above, Section
112(n)(1)(A) requires only that the
Administrator “consider” the results of

11 Section 112 of the 1977 CAA directed EPA to
promulgate emission standards “‘at the level which
in * * * [the Administrator’s judgment] provides
an ample margin of safety to protect the public
health.” Congress substantially amended section
112 in 1990 and enacted several new provisions.
Congress specifically incorporated the “ample
margin of safety to protect public health”
requirement into section 112(f), which applies to
any source category that is regulated under section
112(d)(2) and (d)(3). Significantly, Congress did not
include the “ample margin of safety” language in
section 112(n)(1)(A). Instead, Congress directed
EPA to assess the “hazards to public health
reasonably anticipated to occur” from utility HAP
emissions after imposition of the requirements of
the CAA, and then determine whether Utility unit
emissions should be regulated under section 112 of
the CAA.

the public health study before
determining whether utility regulation
is “appropriate and necessary.”” This
mild direction, when paired with the
considerable discretion inherent in any
judgment about whether an action is
“appropriate and necessary,” has led
EPA to conclude that the statute permits
the agency to consider other relevant
factors when determining whether to
regulate emissions from utility units
under section 112. This is not to say,
however, that EPA believes it may
ignore the context of section 112(n) in
making its determination.

The Supreme Court has recognized
that “‘where Congress includes
particular language in one section of a
statute but omits it in another section of
the same Act,” as here, where section
112(n)(1)(A) refers to public health and
conspicuously omits any reference to
adverse environmental effect, it is
generally presumed that Congress acts
intentionally * * * in the disparate
inclusion or exclusion.” Russello v.
United States, 464 U.S. 16, 23 (1983).
The only direction that Congress
explicitly provided to guide our
“appropriate and necessary” finding
was that we consider the results of a
study of only those “hazards to public
health” that the agency ‘‘reasonably
anticipatel[s] to occur.”

EPA must reconcile the broad
discretion to determine what is
“appropriate and necessary”’ with the
implicit Congressional decision that
information about environmental effects
unrelated to human health effects was
not needed for that determination.
Rather than conclude that EPA is
prohibited from considering
environmental effects, however, EPA
interprets section 112(n)(1)(A) to permit
the agency to consider other relevant
factors as part of its “appropriate and
necessary’”’ determination, as refined
further below, but these factors may not
independently, or in conjunction with
one another, justify regulation under
section 112(n) when EPA has concluded
that hazards to U.S. public health are
not reasonably anticipated to occur.
Compare CAA section 112(f)(2)(A)
(Administrator may set a more stringent
standard than is required to protect
health if necessary, considering factors
such as cost, to prevent an adverse
environmental effect).

In evaluating hazards to public health
under section 112(n)(1)(A) we look at
various factors, including, for example,
the affected population, the
characteristics of exposure (e.g., level
and duration), the nature of the data,
including the uncertainties associated
with the data, and the nature and degree
of health effects. In terms of assessing

health effects, we have numerous tools
at our disposal. See Section VI.H (for
fuller discussion of factors relevant to
assessing the hazards to public health).
For example, for cancer effects, we can
assess the lifetime excess cancer risk,
and for other effects, we look to tools,
such as the reference dose.12 As
explained below, the ““hazards to public
health reasonably anticipated to occur”
standard is relevant not only for the
Study, but also for the appropriate and
necessary determination.

EPA has also taken note of the context
for assessing ““hazards to public health,”
for the language of section 112(n)(1)(A),
calls for an analysis of the “hazards to
public health” reasonably anticipated to
“occur as a result of emissions by
electric utility steam generating units.”
(Emphasis added.) Section 110(a)(2)(D)
provides an instructive comparison in
this regard. In section 110(a)(2)(D),
Congress required that each state
implementation plan contain adequate
provisions “prohibiting * * * any
source or other type of emissions
activity within the State from emitting
any air pollutant in amounts” that will
“contribute significantly to
nonattainment” of the national ambient
air quality standards. This provision
demonstrates that Congress knew how
to require regulation of emissions of air
pollutants even where the pollutants
themselves do not cause a problem, but
rather only “contribute to a problem.”
Unlike section 110(a)(2)(D), in section
112(n)(1)(A), Congress focused
exclusively on the “hazards to public
health”” of HAP emissions “result[ing]
from” Utility Units. Rather, it is the EPA
study performed pursuant to section
112(n)(1)(B), not the inquiry under
section 112(n)(1)(A), that examines all
current anthopogenic sources of Hg
emissions and their effects on human
health and the environment. EPA has
concluded that its inquiry under section
112(n)(1)(A) may reasonably focus
solely on whether the utility HAP
emissions themselves are posing a
hazard to public health. This focus on
utility emissions only is consistent with
Congress’ overall decision to provide for
separate treatment of utilities in section
112(n)(1)(A).

B. Imposition of the Requirements of
This Act

Congress required EPA to examine the
hazards to public health from utility
emissions ‘“‘after imposition of the
requirements of this Act.” The phrase
“imposition of the requirements of th[e]
Act” is susceptible to different

12 Section VI below discusses the reference dose
(“RfD”) in detail.
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interpretations because Congress did not
specify the scope of the requirements
under the CAA to be considered or,
more importantly, the time period over
which the imposition of requirements
was to be examined. EPA reasonably
interprets the phrase “imposition of the
requirements of th[e] Act” to include
not only those requirements already
imposed and in effect, but also those
requirements that EPA reasonably
anticipates will be implemented and
will result in reductions of utility HAP
emissions. This interpretation is
reasonable in view of the fact that
Congress called for the study to be
completed within three years of
enactment of the 1990 CAA
Amendments. At such time, EPA could
have only forecast, to the extent
possible, how implementation of the
requirements of the CAA would impact
utility HAP emissions, based on the
science and the state of technology at
the time.13

We are interpreting the phrase
“requirements of th[e] Act” broadly to
include CAA requirements that could
either directly or indirectly result in
reductions of utility HAP emissions. For
example, certain provisions of the CAA
that affect Utility Units, such as the
requirements of Title I and Title IV,
require controls on pollutants like SO,
or NOx. Although these pollutants are
not HAP, the controls that are required
to achieve the needed reductions have
the added effect of reducing HAP
emissions. Thus, given our
interpretation of the phrase “imposition
of the requirements of th[e] Act,” we
read the first sentence of section
112(n)(1)(A) as calling for a study of the
hazards to public health from utility
HAP emissions that EPA reasonably
anticipates would occur after
implementation of the CAA
requirements that EPA, at the time of
the study, should have reasonably
anticipated would be implemented and
would directly or indirectly result in
reductions of utility HAP emissions.

Finally, it is telling that Congress
directed EPA to examine the utility HAP
emissions remaining “‘after imposition

13 Although the December 2000 finding does not
provide an interpretation of the phrase “‘after
imposition of the requirements of the[e] Act,” the
Utility Study, on which that finding was based,
does account for the phrase by evaluating utility
HAP emission levels in 2010. See Utility Study ES—
2 (the ““2010 scenario was selected to meet the
section 112(n)(1)(A) mandate to evaluate hazards
‘after imposition of the requirements of the CAA.”).
We do not believe that the December 2000 finding
or the January 2004 proposal properly give effect to
all of the terms of section 112(n)(1)(A), including
the first sentence of section 112(n)(1)(A). We
therefore provide our interpretation of the central
terms in that sentence above, as those terms are
relevant to the final actions we are taking today.

of the requirements of th[e] Act,”
because there is no other provision in
section 112 that calls for EPA to
examine the requirements of the CAA in
assessing whether to regulate a source
category under section 112.14 Congress
plainly treated Utility Units differently
from other source categories, and that
special treatment reveals Congress’
recognition that Utility Units are a
broad, diverse source category that is
subject to numerous CAA requirements,
including requirements under both Title
I and Title IV, and that such sources
should not be subject to duplicative or
otherwise inefficient regulation.® See
136 Cong. Rec. H12911, 12934 (daily ed.
Oct. 26, 1990) (Statement of
Congressman Oxley) (stating that the
conferees adopted section 112(n)(1)(A)
“because of the logic of basing any
decision to regulate on the results of
scientific study and because of the
emission reductions that will be
achieved and the extremely high costs
that electric utilities will face under
other provisions of the new Clean Air
Act amendments.”).

C. Appropriate and Necessary After
Considering the Results of the Study

Section 112(n)(1)(A) requires EPA to
make a determination as to whether
regulation of Utility Units under section

14 Section 112(m)(6) provides an instructive
comparison because it requires EPA to examine the
other provisions of section 112, and to determine
whether those provisions are adequate to prevent
serious adverse effects to public health and the
environment associated with atmospheric
deposition to certain waterbodies. Section
112(m)(6) also requires EPA to promulgate
additional regulations setting emission standards or
control requirements, “in accordance with”” section
112 and under the authority of section 112(m)(6),
if EPA determines that the other provisions of
section 112 are adequate, and such regulations are
appropriate and necessary to prevent serious
adverse public health and environmental effects.
Section 112(n)(1)(A) provides EPA far greater
discretion because under that section, EPA is not
only to evaluate the reasonably anticipated public
health hazards remaining “‘after imposition of the
requirements of th[e] Act,” but also to determine
whether to regulate Utility Units under section 112
of the CAA at all.

15 As noted elsewhere, section 112(n)(1)(A) was
included in the House Committee bill and adopted
by the House; while the Senate included a different
provision. In the Conference Committee, the House
version prevailed. Sen. Durenberger, a Senate
conferee and an evident opponent of the provision,
alluded to another purpose for the provision, which
concerns the fact that “mercury is a global
problem.” Legislative History of the Clean Air Act
Amendments of 1990, at 872 (Oct. 27, 1990)
(statement of Sen. Durenberger). Based on Sen.
Durenberger’s statement, it appears that one of the
reasons for the wide deference Congress accorded
EPA under section 112(n)(1)(A) was to allow EPA
to account for the fact that Hg emissions from U.S.
utilities are a very small part of overall Hg
emissions, and therefore that EPA should exercise
discretion in considering the uncontrollable amount
of risk from Hg that would remain regardless of the
extent to which U.S. utilities are controlled.

112 is “‘appropriate and necessary.”
Congress did not define the terms
“appropriate” and ‘“‘necessary,” but
provided that regulation of Utility Units
under section 112 could occur only if
EPA determines that such regulation is
both “appropriate” and ‘“necessary.”

1. Considering the Results of the Study

The appropriate and necessary
determination is to be made only after
“considering the results of the study”
required under section 112(n)(1)(A). We
interpret the phrase “‘considering the
results of the study” to mean that EPA
must consider the results of the study in
making its determination, but that EPA
is not foreclosed from analyzing other
relevant information that becomes
available after completion of the study.
This interpretation is reasonable
because section 112(n)(1)(A) contains no
deadline by which EPA must determine
whether it is “appropriate and
necessary” to regulate Utility Units
under section 112.

Moreover, nothing in section
112(n)(1)(A) suggests that EPA is
precluded from considering new
relevant information obtained after
completion of the Utility Study in
determining whether regulation of
Utility Units under section 112 is
appropriate and necessary. Indeed, the
term ‘“‘considering” in section
112(n)(1)(A) is analogous to the terms
“based on” or “including,” which are
neither limiting nor exclusive terms.16
In a recent case, the DC Circuit rejected
an argument advanced by the
petitioners that an EPA rule was invalid
because the statute required EPA to
promulgate the regulation ‘based on the
study,” and according to petitioners
EPA’s rule was not based on a study that
met the requirements of the CAA. Sierra
Club v. EPA, 325 F.3d 374 (DC Cir.
2003). In rejecting petitioners’
arguments, the Court held, among other
things, that “the statute doesn’t say that
the rule must be based exclusively on
the study.” Sierra Club v. EPA, 325 F.3d
at 377 (emphasis in original); See also
United States v. United Technologies
Corp., 985 F.2d 1148, 1158 (2d Cir.
1993) (“based upon” does not mean
“solely”); McDaniel v. Chevron Corp.,
203 F.3d 1099, 1111 (9th Cir. 2000).
Consistent with this reasoning, EPA
reasonably interprets the phrase
“considering the results of the study,”
to mean that EPA must consider the
study, but that it can consider other
relevant information obtained after
completion of the study. Congress could
not have reasonably intended for EPA to

16]n fact, the term ‘““‘considering,” on its face, is
less limiting than the phrase “based on.”
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ignore relevant information concerning
HAP emissions from Utility Units solely
because that information was obtained
after completion of the Utility Study.”

2. Appropriate and Necessary

The condition precedent for
regulating Utility Units under section
112 is whether such regulation is
“appropriate” and “necessary.” These
are two very commonly used terms in
the English language, and Congress has
not ascribed any particular meaning to
these terms in the CAA. The legislative
history does not resolve Congress’ intent
with regard to these terms. We therefore
first examine the structure of section
112(n)(1)(A) and then discuss our
interpretation of the terms
“appropriate” and ‘“‘necessary.”

a. Examining the Structure of Section
112(n)(1)(A). In interpreting the terms
“appropriate” and ‘“‘necessary’ in
section 112(n)(1)(A), we begin with the
structure of section 112(n)(1)(A). As an
initial matter, the order of the terms in
the phrase “appropriate and necessary”
suggests that the first decision EPA must
make is whether regulation of Utility
Units under section 112 is
“appropriate.” Even if EPA determines
that regulation of Utility Units under
section 112 is appropriate, it must still
determine whether such regulation is
also necessary. Were EPA to find,
however, that regulation of Utility Units
under section 112 met only one prong,
then regulating Utility Units under
section 112 would not be authorized by
the statute.

The structure of section 112(n)(1)(A)
also reveals that the appropriate and
necessary finding is to be made by
reference to the reasonably anticipated
public health risks of utility HAP
emissions that remain after “imposition
of the requirements of th[e] Act.” The
first sentence of section 112(n)(1)(A)
contains an important direction to EPA,
which sets the predicate for the entire
provision. That first sentence calls for
EPA to identify the hazards to public
health reasonably anticipated to occur
as a result of the utility HAP emissions
remaining “after imposition of the
requirements of th[e] Act.” Stated
differently, Congress wanted EPA to
identify the utility HAP emissions that
would remain “after imposition of the
requirements of th[e] Act” and identify
the hazards to public health reasonably

17 Consistent with this interpretation, in
December 2000, EPA relied not only on the Utility
Study, but also on certain information concerning
Hg obtained after completion of the study,
including actual emissions data from coal-fired
plants for calendar year 1999 and a report from the
National Academy of Sciences on the health effects
of methylmercury. See 65 FR 79825-27.

anticipated to occur as the result of such
emissions. As noted above, we interpret
the phrase “imposition of the
requirements of th[e] Act” to include
those CAA requirements that EPA
should have reasonably anticipated
would be implemented and would
result in reductions of utility HAP
emissions.1® Congress’ focus on the
other requirements of the CAA reflects
its recognition that Utility Units are
subject to numerous CAA provisions
and its intent to avoid duplicative and
unnecessary regulation. We therefore
reasonably conclude that the
appropriate and necessary finding is to
be made by reference to the reasonably
anticipated public health risks from
utility HAP emissions that remain “after
imposition of the requirements of th[e]
Act.”

b. EPA’s interpretations of the terms
“appropriate” and ‘“necessary.” (i)
Appropriate. In December 2000, EPA
found that it was appropriate to regulate
coal- and oil-fired Utility Units under
section 112. At that time, we did not
provide an interpretation of the term
“appropriate.” Instead, we focused on
the following facts and circumstances.
We first found that it was “appropriate”
to regulate coal- and oil-fired Utility
Units under section 112 because
“mercury in the environment presents
significant hazards to public health.”
See 65 FR 79830. We also determined
that it was appropriate to regulate oil-
fired Utility Units based on the
uncertainties “regarding the extent of
the public health impact from HAP
emissions from” such units. See 65 FR
79830. Finally, we found that it was
appropriate to regulate HAP emissions
from coal-and oil-fired units under
section 112 because we had identified
control options that we anticipated
would effectively reduce certain HAP
emissions. We also indicated that
certain control options could “greatly
reduc[e] mercury control costs.” See 65
FR 79830.

18 The comments of Rep. Oxley, a member of the
Conference Committee, about section 112(n)(1)(A)
support EPA’s interpretation of that provision. Rep.
Oxley stated:

Pursuant to section 112(n), the Administrator
may regulate fossil fuel fired electric utility steam
generating units only if the studies described in
section 112(n) clearly establish that emissions of
any pollutant, or aggregate of pollutants, from such
units cause a significant risk of serious adverse
effects on the public health. Thus, if the
Administrator regulates any of these units, he may
regulate only those units that he determines—after
taking into account compliance with all other
provisions of the CAA and any other federal, state
or local regulation and voluntary emission
reductions—have been demonstrated to cause a
significant threat of adverse effects on public
health.

136 Cong. Rec. H12911, 12934 (daily ed. Oct. 26,
1990) (Statement of Rep. Oxley) (emphasis added).

In January 2004, we proposed
reversing our “‘appropriate” finding in
large part. Specifically, we proposed
that it is not “appropriate” to regulate
coal-fired units on the basis of non-Hg
HAP and oil-fired units on the basis of
non-Ni HAP because the record that was
before the Agency in December 2000
indicates that emissions of such
pollutants do not result in hazards to
public health. See Section IV.B.

Webster’s dictionary defines the term
“appropriate” to mean “especially
suitable or compatible.” Miriam-
Webster’s Online Dictionary, 10th ed.
Determining whether something is
“especially suitable or compatible” for a
particular situation requires
consideration of different factors. In
section 112(n)(1)(A), Congress requires
EPA to determine whether it is
“appropriate” to regulate Utility Units
under section 112. In making this
determination, we begin as we did in
December 2000, by assessing the
paramount factor, which is whether the
level of utility HAP emissions
remaining “after imposition of the
requirements of th[e] Act” would result
in hazards to public health. We
determine whether the remaining utility
HAP emissions cause hazards to public
health by analyzing available health
effects data and assessing, among other
things, the uncertainties associated with
those data, the weight of the scientific
evidence, and the extent and nature of
the health effects. See Section VI. If the
remaining HAP emissions from Utility
Units do not result in hazards to public
health, EPA does not believe that it
would be “especially suitable”—i.e.,
“appropriate”’—to regulate such units
under section 112. In this situation,
there would be no need to consider any
additional factors under the
“appropriate” inquiry because the
threshold fact critical to making a
finding that it is appropriate to regulate
Utility Units under section 112 would
be missing.

Even if the remaining utility HAP
emissions cause hazards to public
health, it still may not be appropriate to
regulate Utility Units under section 112
because there may be other relevant
factors particular to the situation that
would lead the Agency to conclude that
it is not “especially suitable” or
“appropriate” to regulate Utility Units
under section 112. For example, it might
not be appropriate to regulate the utility
HAP emissions remaining “after
imposition of the requirements of th[e]
Act,” if the controls mandated under
section 112(d) would be ineffective at
eliminating or reducing the identified
hazards to public health. Similarly, it
might not be appropriate to regulate the
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remaining utility HAP emissions under
section 112 if the health benefits
expected as the result of such regulation
are marginal and the cost of such
regulation is significant and therefore
substantially outweighs the benefits.
These examples illustrate that situation-
specific factors, including cost, may
affect whether it “is appropriate” to
regulate utility HAP emissions under
section 112.19 (See Section
112(n)(1)(A).)

It cannot be disputed that Congress
under section 112(n)(1)(A) entrusted
EPA to exercise judgment by evaluating
whether regulation of Utility Units
under section 112 is, in fact,
“appropriate.” We believe that in
exercising that judgment, we have the
discretion to examine all relevant facts
and circumstances, including any
special circumstances that may lead us
to determine that regulation of Utility
Units under CAA section 112 is not
appropriate.2°

19 Nothing precludes EPA from considering costs
in assessing whether regulation of Utility Units
under section 112 is appropriate in light of all of
the facts and circumstances presented. The DC
Circuit has indicated that regulatory provisions
should be read with a presumption in favor of
considering costs: “It is only where there is ‘clear
congressional intent to preclude consideration of
cost’ that we find agencies barred from considering
costs. [Citations omitted.]” Michigan v. EPA, 213
F.3d 663, 678 (DC Cir. 2000), cert. den., 532 U.S.
903 (2001) (upholding EPA’s interpretation of
“contribute significantly” under CAA section
110(a)(2)(D) to include a cost component). The
Supreme Court’s decision in Whitman v. American
Trucking Assn’s (ATA), Inc., 531 U.S. 457 (2001),
is not to the contrary. In that case, the Court held
that EPA lacked authority to consider costs in the
context of setting the national ambient air quality
standards under CAA section 109(b)(1), because the

“modest words ‘adequate margin’ and ‘requisite’”’ in

that section do not “leave room” to consider cost.
531 U.S. 466. By contrast, EPA is not setting
emission standards in today’s action, but rather
determining, as Congress directed, whether it is
“appropriate” and ‘“‘necessary” to regulate Utility
Units under CAA section 112. The terms
“appropriate” and ‘‘necessary’ are broad terms,
which by contrast to the terms at issue in ATA do,
in fact, leave room for consideration of costs in
deciding whether to regulate utilities under section
112. Moreover, the legislative history of section
112(n) indicates that Congress intended for EPA to
consider costs. See 136 Cong. Rec. H12911, 12934
(daily ed. Oct. 26, 1990) (statement of Rep. Oxley)
(“[TThe conference committee produced a utility air
toxics provision that will provide ample protection
of the public health while avoiding the imposition
of excessive and unnecessary costs on residential,
industrial and commercial consumers of
electricity.”). Finally, section 112(n)(1)(A) requires
EPA to consider alternative control strategies, and
the focus on such strategies may reasonably be read
as further evidence of the relevance of costs. See,
e.g., 65 FR 79830 (discussing costs in relation to
certain technologies).

20 Sjgnificantly, in December 2000, we
acknowledged that factors other than the hazards to
public health resulting from utility HAP emissions
should be examined in determining whether
regulation of Utility Units is appropriate under
section 112. Indeed, after concluding that the Hg
emissions from coal-fired Utility Units caused

(ii) Necessary. Like the “appropriate”
finding, the ‘“necessary” finding must be
made by reference to the utility HAP
emissions remaining after imposition of
the requirements of the CAA.

Specifically, we interpret the term
‘“necessary”’ in section 112(n)(1)(A) to
mean that it is necessary to regulate
Utility Units under section 112 only if
there are no other authorities available
under the CAA that would, if
implemented, effectively address the
remaining HAP emissions from Utility
Units. Assessing whether an alternative
authority would effectively address the
remaining utility HAP emissions would
involve not only: (a) An analysis of
whether the alternative legal authority,
if implemented, would address the
identified hazards to public health,
which was a concept specifically
addressed in December 2000 and in the
January 2004 proposal, but also (b) an
analysis of whether the alternative legal
authority, if implemented, would result
in effective regulation, including, for
example, its cost-effectiveness and its
administrative effectiveness. See
Michigan v. EPA, 213 F.3d, 663, 678
(addressing consideration of costs).

This interpretation of the term
“necessary”’ differs slightly from the
interpretation advanced in December
2000 and January 2004. In December
2000 and January 2004, we interpreted
the term “necessary” to mean that it is
only necessary to regulate Utility Units
under section 112 if there are no other
authorities under the CAA that would
adequately address utility HAP
emissions. Several commenters noted
that under this interpretation, EPA
could never regulate HAP under section
112 if it identified an alternative viable
legal authority. In light of these
comments and further review of section
112(n)(1)(A), we refined our
interpretation of the term ‘‘necessary” as
noted above. We agree that if we found
an alternative authority under the CAA
but we also determined that such
authority would not effectively address
the remaining HAP emissions, we
should be able to address those
emissions under section 112.
Accordingly, we maintain that it is
necessary to regulate Utility Units under
section 112 only if there are no other
authorities under the CAA that, if
implemented, would effectively address
the remaining HAP emissions from
Utility Units.

hazards to public health, we proceeded with the
appropriate inquiry and examined whether there
were any control technologies that could effectively
reduce Hg. We also commented on the costs of
achieving such reductions. See, e.g., 65 FR 79828,
79830.

Some commenters argued that the
“appropriate and necessary” finding is
a public health threshold finding, not an
investigation into whether another
provision of the CAA would address
HAP emissions from utilities. This
argument is without merit, however,
because it conflates the terms
“appropriate” and “‘necessary’” and
renders one term mere surplusage.
Congress required EPA to determine
whether it was both appropriate and
necessary to regulate Utility Units under
section 112. EPA agrees that it must
evaluate the hazards to public health
associated with HAP from utilities in
terms of assessing whether regulation
under section 112 is “appropriate.” But
Congress meant something different by
the term “necessary,” and EPA’s
interpretation of that term is reasonable.
Moreover, we believe that the emissions
inquiry envisioned under the first
sentence of section 112(n)(1)(A) is
distinct from the ‘“necessary” inquiry
called for by the last sentence of section
112(n)(1)(A), because under the
“necessary”’ inquiry the issue is not
whether EPA reasonably anticipated
that a particular provision of the CAA
will be implemented and will reduce
HAP emissions, but rather whether
there are any other authorities in the
CAA that could be implemented, and if
implemented, could effectively address
the hazards to public health that result
from the remaining HAP emissions.

Other commenters argued that EPA
cannot consider other statutory
authorities under the “necessary’’ prong
of the “appropriate and necessary”’
inquiry because those authorities do not
provide for regulation of utility HAP
according to the provisions of CAA
section 112(d) and (f). This argument is
also without merit because it again
renders mere surplusage the
“necessary” prong of the determination.
Moreover, as explained above, Congress
did not incorporate the requirements of
section 112(f) into section 112(n)(1)(A),
but instead, as we interpret section
112(n)(1)(A), called on EPA to consider
the “hazards to public health reasonably
anticipated to occur” from utility HAP
emissions after imposition of the
requirements of the CAA, in
determining whether it is both
appropriate and necessary to regulate
Utility Units under section 112.

3. The Timing and Nature of the
“Appropriate and Necessary”’
Determination

Congress set no deadline in section
112(n)(1)(A) by which EPA must
determine whether regulation of Utility
Units is appropriate and necessary. We
believe that Congress provided
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sufficient discretion under section
112(n)(1)(A)—in terms of both the
substance and the timing of the
appropriate and necessary finding—that
nothing precludes us from revising our
appropriate and necessary finding if we
determine either that the finding was in
error based on information before the
Agency at the time of the finding, or that
the finding is incorrect given new
information concerning utility HAP
emissions obtained after issuance of the
finding. Both of these situations are
present here, as explained in section IV
below.

Moreover, EPA reasonably interprets
the last sentence of section 112(n)(1)(A)
as authorizing EPA to issue separate
appropriate and necessary findings for
different subcategories of “‘electric
utility steam generating units.” EPA
typically subcategorizes large source
categories such as utilities. This is
especially true for Utility Units because
the nature of the fuel used in different
units (e.g., coal-, oil-, or gas-fired Utility
Units), affects the type and amount of
HAP emitted from the units, which, in
turn, affects the issue of whether
hazards to public health may exist from
such emissions.2? Even where section
112(n)(1)(A) read to require EPA to
make only one appropriate and
necessary finding for all “electric utility
steam generating units,” EPA’s
conclusions, as described below, would
remain the same.

IV. Revision of the December 2000
Appropriate and Necessary Finding

In Section II above, we summarize the
December 2000 appropriate and
necessary finding for coal- and oil-fired
Utility Units. In this section, we explain
why we now believe that the December
2000 finding lacked foundation and
therefore was erroneous. We also
address below certain new information
obtained since the finding that confirms
that it is not appropriate and necessary
to regulate coal- and oil-fired Utility
Units under section 112. Our discussion
below is divided into two sections, the
first of which concerns the December
2000 finding for coal-fired units, and the
second of which addresses the
December 2000 finding for oil-fired
units.

A. Revision of the December 2000
Appropriate and Necessary Finding for
Coal-fired Units

The majority of the December 2000
finding concerned Hg emissions from
coal-fired Utility Units. See, e.g., 65 FR

21 We received no adverse comments concerning
our subcategorization of Utility Units for purposes
of section 112(n)(1)(A).

79826 (“mercury * * * is emitted from
coal-fired units, and * * * is the HAP
of greatest concern to public health from
the industry.”); 65 FR 79829-30
(conclusions section of December 2000
finding focuses almost exclusively on
Hg); Utility Study, ES-27 (“mercury
from coal-fired utilities is the HAP of
greatest potential concern.””). For that
reason, we first address how EPA erred
in making the appropriate and necessary
finding for coal-fired units based on Hg
emissions. We then discuss the
December 2000 finding for coal-fired
units with regard to non-Hg HAP.

1. It Is Not Appropriate and Necessary
To Regulate Coal-Fired Units on the
Basis of Hg Emissions

a. It Is Not Appropriate to Regulate
Coal-fired Units on the Basis of Hg
Emissions. As noted above, EPA’s
December 2000 “appropriate”” finding is
framed primarily in terms of health
effects resulting from Hg emissions from
coal-fired Utility Units.22 See
65 FR 79829. The December 2000
finding also discusses environmental
effects, primarily in the context of
public health. In particular, the
appropriate finding discusses the effects
of Hg on fish because the public’s
primary route of exposure to Hg is
through consumption of fish containing
methylmercury. See 65 FR 79829-30.
See also Section VI (discussing health
effects of Hg). The December 2000
finding also discusses briefly the effects
of methymercury on certain fish-eating
wildlife, such as racoons and loons. See
65 FR 79830.

As explained above, EPA interprets
section 112(n)(1)(A) as not requiring the
Agency to consider environmental
effects of utility HAP emissions that are
unrelated to public health. Nevertheless,
EPA believes it has authority under the
“appropriate” inquiry to consider other
factors, including non-public health

22The “appropriate” rationale set forth in the
December 2000 finding focused exclusively on Hg
with regard to coal-fired Utility Units. The
December 2000 “necessary” finding can be read,
however, to suggest that under the appropriate
prong, EPA also determined that non-Hg from coal-
fired Utility Units resulted in hazards to public
health. See 65 FR 79830 (““It is necessary to regulate
HAP emissions from coal- and oil-fired” Utility
Units under section 112 “because the
implementation of other requirements of the CAA
will not address the serious public health and
environmental hazards arising from such
emissions.”). As explained below in section IV.B,
the record that was before the Agency in December
2000 confirms that the non-Hg HAP emissions
remaining ‘“‘after imposition of the requirements of
thle] Act” do not result in hazards to public health.
In the proposed rule, EPA solicited comment on
this issue. We did not receive any new information
concerning non-Hg HAP during the comment
period that would cause us to change our position
as to these HAP.

related environmental factors. As
explained above, however, given the
focus in section 112(n)(1)(A) on hazards
to public health, we believe that
environmental factors unrelated to
public health, although they can be
considered in the appropriate inquiry,
may not independently or, in
conjunction with one another, justify
regulation of Utility Units under section
112 when EPA has concluded that
hazards to public health are not
reasonably anticipated to result from
utility HAP emissions.

EPA reasonably addressed non-public
health related environmental factors,
such as exposure to wildlife, in the
December 2000 finding, because we
separately concluded that Hg emissions
from coal-fired Utility Units pose
hazards to public health. As explained
below, we believe that our December
2000 appropriate finding lacks
foundation, and that conclusion is
supported by certain recent information.
Specifically, we conclude today that the
level of Hg emissions remaining after
imposition of the requirements of the
Act will not cause hazards to public
health, and therefore we need not
consider other factors, such as non-
public health related environmental
effects. We do, of course, discuss the
effects of Hg on fish, because the
ingestion of fish contaminated with
methylmercury is the public’s primary
route of exposure to Hg. See Section VI
(discussing health effects of Hg).23

As noted above, EPA’s December 2000
appropriate finding for coal-fired units
hinged primarily on the health and
environmental effects resulting from Hg
emissions. See 65 FR 79830 (‘“‘mercury
in the environment presents significant
hazards to public health and the
environment.”). This finding lacks
foundation, however, for the reasons
described below.

(i) The December 2000 Appropriate
Finding Is Overbroad To The Extent It
Hinged On Environmental Effects. EPA
should not have made its appropriate

23'We note, however, that as part of our overall
inquiry into the effects of Hg emissions, we
assessed the available information on the
environmental effects of Hg emissions, including
effects that appear to be unrelated to public health.
See 1997 Mercury Report to Congress. While that
information, in a very general sense, suggests that
environmental effects of Hg emissions (unrelated to
public health) may be of some concern and
therefore warrant further study, the available
information is not specific to the effects of Hg
emissions from domestic utilities. See RIA
Appendix C. Thus, even if EPA were either required
or permitted to give unlimited consideration to
these non-health-related environmental effects of
utility Hg emissions in making the regulatory
determination under section 112(n)(1)(A), we
would conclude that there is insufficient causal
information to conclusively link utility emissions to
deleterious effects (in wildlife) from Hg exposure.
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finding because of “hazards to * * *
the environment” resulting from Hg
emissions from coal-fired Utility Units.
Section 112(n)(1)(A) requires EPA to
analyze only the “hazards to public
health” resulting from utility HAP
emissions, not the environmental effects
caused by such emissions. Under
section 112(n)(1)(A), the condition
precedent for regulation under section
112 is public health hazards, not
environmental effects, which Congress
included in other provisions of section
112. See, e.g., 112(c)(3) (‘‘a threat of
adverse effect to human health or the
environment.”). The Supreme Court has
recognized that ‘““where Congress
includes particular language in one
section of a statute but omits it in
another section of the same Act, it is
generally presumed that Congress acts
intentionally * * * in the disparate
inclusion or exclusion.” Russello v.
United States, 464 U.S. 16, 23 (1983).
Accordingly, EPA erred in its December
2000 “appropriate” finding to the extent
that it hinged on the environmental
effects of HAP, including Hg.

(ii) The December 2000 Appropriate
Finding Lacks Foundation Because EPA
Did Not Fully Consider The Hg
Reductions That Would Result From
“Imposition of the Requirements of th(e]
Act.” As explained above, EPA
interprets section 112(n)(1)(A) as
providing that the “appropriate” finding
should be made by reference to the level
of HAP emissions remaining after
“imposition of the requirements of th[e]
Act.” We reasonably interpret the
phrase “imposition of the requirements
of th[e] Act” to include those
requirements that EPA should have
reasonably anticipated would be
implemented and would result in
reductions of utility HAP emissions.

The December 2000 “appropriate”
finding lacks foundation because EPA
failed to fully account for the Hg
emissions remaining after “imposition
of the requirements of th[e] Act.” 24 That
failure resulted in an overestimate of the
remaining utility Hg emissions, which is
the level of emissions that we
considered in making our December
2000 appropriate finding. Had we
properly considered the Hg reductions
remaining “after imposition of the
requirements of th[e] Act” in December
2000, we might well have (and, as
discussed below, now believe should
have) reached a different conclusion as
to whether it was “appropriate” to

24For ease of reference, we refer to the level of
utility Hg emissions remaining “after imposition of
the requirements” of the CAA as the “remaining Hg
emissions.”

regulate coal-fired units on the basis of
Hg emissions.

We begin our analysis with a brief
background concerning the Utility
Study. In an attempt to address the
requirement in section 112(n)(1)(A) of
evaluating utility emissions “after
imposition of the requirements of th[e]
Act”, the Utility Study estimates utility
HAP emissions as of the year 2010. See
Utility Study ES—1. In quantifying 2010
utility HAP emissions, our analysis
focused almost exclusively on the acid
rain provisions of Title IV. Title IV of
the CAA establishes a national, annual
emissions cap for sulfur dioxide (SO>)
emissions from Utility Units, which is
to be implemented in two phases. Phase
I commences January 1, 1995, and Phase
II on January 1, 2000.

EPA relied in the Utility Study on a
1997 Department of Energy report
concerning the effects of the
implementation of Title IV of the CAA
on utilities. Utility Study 2-31 to 2—33,
2-39. That report provides that 53
percent of Utility Units subject to Phase
1 requirements switched to a lower-
sulfur coal, 27 percent purchased
additional emissions allowances, and 16
percent (i.e., 27 Utility Units) installed
flue gas scrubbers to comply with the
Phase I requirements.25 In the 2010
utility HAP emissions analysis, EPA
accounted for the 27 Utility Units that
installed scrubbers to comply with the
phase I requirements. Utility Study 2—
31. EPA accounted for these scrubbers
in the 2010 analysis because it
recognized that scrubbers, which
control SO;, achieve HAP reductions,
including Hg.26 Utility Study at ES—19
& 25, 1-2, 2-32, 3—14 (discussing ability
of PM controls (including SO, controls)
to reduce Hg and other HAP emissions
from Utility Units).27 Significantly,
however, EPA did not incorporate into
the 2010 utility HAP emissions analysis

25 Flue gas scrubbers are a type of control
technology used to control SO».

26 EPA did not account in its 2010 analysis for the
installation of any scrubbers associated with Phase
II of the acid rain program, because it only had
industry projections as to which units would install
scrubbers and, for various reasons, it did not find
those projections reliable. Utility Study 2-31 to 2—
33.

27In the December 2000 finding, we indicate that
recent data show that technologies used to control
criteria pollutants, like PM, SO», and NOx are not
“effective” in controlling Hg. See 65 FR 79828. This
statement is incorrect. It is not only inconsistent
with other statements in the December 2000
finding, it is contrary to the record that was before
the Agency in December 2000. The record indicates
that technologies used to control PM, SO,, and NOx
do reduce HAP, including Hg. Furthermore, insofar
as Hg is concerned, these technologies result in
important reductions of oxidized Hg, which is the
type of Hg that tends to deposit locally and
regionally. Utility Study at ES-19 & 25, 1-2, 2-32,
3-14.

the Hg reductions that we reasonably
should have anticipated achieving
through implementation of the
requirements of Title I of the CAA. See
Utility Study, at 2-31 to 2—33. In this
regard, EPA erred in, at least, two
respects.

First, EPA erred by not accounting for
the utility Hg reductions that it should
have reasonably anticipated would
result from implementation of the
nonattainment provisions of Title I,
including, in particular, the revised
NAAQS for ozone that EPA issued in
July 1997, before the report was
completed, under the nonattainment
provisions.28 The Utility Study
expressly recognizes that the revised
NAAQS would result in, among other
things, significant reductions of SO, and
NOx. See generally Utility Study at 1—

2 to 1-3. The Utility Study also
indicates that the revised NAAQS
would result in approximately a 16
percent reduction (11 tons per year) of
Hg emissions by 2010, primarily due to
the fact that Utility Units would need to
install controls, like scrubbers, to meet
the SO, reductions needed to attain the
PM NAAQS. (Utility Study 1-3, ES-25,
3-14). Notwithstanding these significant
estimated reductions, EPA did not take
these reductions into account in its 2010
utility HAP emissions analysis.29 ES-25
(“analyses performed to assess
compliance with the revised NAAQS

* * * indicate that Hg emissions in
2010 may be reduced by approximately
16 percent (11 tpy) over those projected
in this report.””). Accordingly, the
December 2000 appropriate finding
lacks foundation because we made the
finding based on an inaccurate level of
Hg emissions remaining after imposition
of the requirements of the CAA. Had we
properly accounted in December 2000
for the 11 tons per year of Hg reductions
that we projected in our own analyses,
we might well have (and, as discussed
below, now believe should have)
concluded that it was not appropriate to
regulate coal-fired units under section

28 For additional background concerning the
nonattainment provisions of Title I and the revised
PM and ozone NAAQS, see Section V below.

291n the Utility Study, we explained that we did
not account for the identified Hg reductions in the
2010 analysis because we lacked information on the
specific number of units that would install
scrubbers and related PM control technologies since
we had not yet designated which areas of the
country were in nonattainment of the revised
NAAQS. See Utility Study 2—-32. Although we had
not yet designated areas of the country as being in
nonattainment of the revised standards, as
explained in section V, we were generally aware of
the likelihood of widespread nonattainment with
the revised NAAQS. In fact, that recognition formed
the basis of our analysis that resulted in an
estimated 16 percent reduction in Hg emissions
from implementation of the revised NAAQS.
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112 on the basis of the remaining Hg
emissions. Indeed, recent modeling
confirms that we likely would have
reached such a conclusion. That
modeling specifically demonstrates that
about a 13 ton reduction in utility Hg
emissions from 1990 levels would result
in a level of Hg emissions that does not
cause hazards to public health. We
conducted these recent analyses in
conjunction with the recently signed
Clean Air Interstate Rule (“CAIR”)
issued pursuant to CAA section
110(a)(2)(D), which is explained more
fully in section V below.

Second, EPA erred in December 2000
by not examining, and therefore not
accounting for, the reductions in utility
Hg emissions that would result from
two other rules issued pursuant to Title
I of the CAA. The first rule set new
source performance standards (“NSPS”’)
under CAA section 111(b) for NOx
emitted from utility and industrial
boilers. The second rule, promulgated
under CAA section 110(a)(2)(D),
requires 22 states and the District of
Columbia to revise their state
implementation plans (“SIP”’) to
mitigate for the interstate transport of
ozone. This rule is called the NOx SIP-
call rule and requires significant
reductions of NOx emissions in the
eastern half of the United States. EPA
determined those NOx reductions by
analyzing Utility Units and large
nonpoint utility sources and identifying
the amount of reductions that those
units could achieve in a “highly cost-
effective” manner. Both the NOx SIP
call and the NSPS rule were premised
on a NOx control technology called
selective catalytic reduction (“SCR”).
The data on the effectiveness of SCR at
controlling utility Hg emissions was
limited in February 1998. See Utility
Study 2-32. As of December 2000,
however, EPA had additional data that
confirmed that SCR would lead to
certain reductions in utility Hg
emissions. See, e.g., 65 FR 79829 (SCR—
a NOx control technology “may also
oxidize mercury and therefore enhance
mercury control.”). EPA therefore
should have been able to reasonably
estimate in December 2000 that some Hg
reductions would occur as the result of
implementation of the NSPS and the
NOx SIP-call rules. Because we did not
account for reductions in utility Hg
emissions as the result of
implementation of these rules, we made
our appropriate finding in December
2000 based on an incorrect estimate of
the remaining Hg utility emissions.
Based on all of the above, the December
2000 “‘appropriate” finding lacked
foundation because it was not based on

the level of utility Hg emissions
remaining “after imposition of the
requirements of th[e] Act.”

(iii) It Is Not Appropriate to Regulate
Coal-fired Utility Units Under Section
112 on the Basis of Hg Emissions
Because New Information Reveals that
the Level of Utility Hg Emissions
Remaining After Imposition of the
Requirements of the CAA Does Not
Cause Hazards to Public Health. In
addition to the errors noted above with
regard to the December 2000 finding, we
have new information that confirms that
it is not appropriate to regulate coal-
fired units under section 112 on the
basis of Hg emissions. EPA recently
signed a rulemaking implementing
section 110(a)(2)(D), called the Clean
Air Interstate Rule. (See Section V
below for further discussion of CAIR.)
This rulemaking, among other things,
requires a number of eastern states to
develop SIPs providing for substantial
reductions of SO, and NOx emissions.
Although affected states retain
flexibility to decide how to achieve
those reductions, EPA has concluded
that the reductions from Utility Units
are highly cost-effective, and anticipates
that affected states will meet their
emission reduction obligations by
controlling Utility Unit emissions. EPA
also concluded that the technologies
that most cost-effectively achieve SO,
and NOx reductions for Utility Units are
scrubbers for SO, and SCR for NOx.
These technologies, as noted above,
result in reductions of utility Hg
emissions. In conjunction with the CAIR
rulemaking, EPA analyzed the nature of
Hg emissions that would remain after
implementation of the rule and assumed
that states would choose to regulate
Utility Units, which is the most cost-
effective option for achieving the
required reductions. That modeling
reveals that the implementation of
section 110(a)(2)(D), through CAIR,
would result in a level of Hg emissions
from Utility Units that would not cause
hazards to public health. See Section V
for further detail. Because this new
information demonstrates that the level
of Hg emissions projected to remain
“after imposition of”” section
110(a)(2)(D) does not cause hazards to
public health, we conclude that it is not
appropriate to regulate coal-fired Utility
Units under section 112 on the basis of
Hg emissions.3°

30 The reductions achieved through CAIR overlap,
in part, with the 11 tons per year of reductions
discussed in the prior section, which EPA estimated
in 1998 would occur as the result of
implementation of the revised NAAQS. The
reductions necessarily overlap because in the
Utility Study EPA projected forward 13 years, by
examining utility HAP emissions in 2010. In

In addition to CAIR, we today
finalized a rule pursuant to section 111,
called the Clean Air Mercury Rule
(“CAMR?”). (See section VII below for
further discussion of CAMR.) That rule
requires even greater reductions in Hg
emissions from coal-fired Utility Units
than CAIR. As explained in greater
detail in Section VI, the computer
modeling completed in support of that
rule, like the modeling completed on
CAIR, demonstrates that CAMR,
independent of CAIR, will result in
levels of utility Hg emissions that do not
result in hazards to public health. Thus,
the implementation of CAMR provides
an independent basis for our conclusion
that it is not appropriate to regulate
coal-fired Utility Units under section
112 because the utility Hg emissions
remaining after implementation of
section 111 will be at a level that results
in no hazards to public health.31

b. It Is Not Necessary to Regulate
Coal-fired Units on the Basis of Hg
Emissions. Even if Congress had
intended EPA to focus on a more
limited set of requirements in
interpreting the phrase ““after imposition
of the requirements of thle] Act,” that
would mean only that EPA did not err
in December 2000 in terms of its
“appropriate” finding for coal-fired
units based on Hg emissions. EPA
nevertheless concludes today that it still
erred in December 2000 with regard to
its “necessary” finding. In section
112(n)(1)(A), Congress called on EPA to
make a finding as to whether regulation
of Utility Units under section 112 was
not only “appropriate,” but
“necessary.” To give effect to the term
“necessary,” we interpret the
“necessary”’ prong of the section
112(n)(1)(A) inquiry to require EPA to
examine whether there are any other
available authorities under the CAA
that, if implemented, would effectively
address the remaining Hg emissions
from coal-fired Utility Units.

analyzing the level of utility Hg emissions
remaining “‘after imposition of [section
110(a)(2)(D)]” through CAIR, we are accounting for
the full impact of CAIR and that necessarily
includes reductions that occur between today and
2010, and beyond. See Section V (discussing
requirements of CAIR in 2010 and 2015).

31 Nothing in section 112(n)(1)(A) precludes EPA
from revising a prior appropriate and necessary
finding based on new information. In light of CAIR
and, independently, CAMR, we can now reasonably
anticipate the reductions in utility Hg emissions
that would result from implementation of sections
110(a)(2)(D) and 111 of the CAA. Accordingly, we
are accounting for those reductions in assessing the
level of utility Hg emissions remaining after
“imposition of the requirements of th[e] Act,”
which include section 110(a)(2)(D) and 111. We
then based our new appropriate finding on these
remaining Hg emissions.
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In December 2000, EPA did not
consider CAA sections 110(a)(2)(D) 32
and 111,33 which are viable alternative
authorities under the CAA, that, if
implemented, would effectively address
the remaining utility Hg emissions. See
Section VI below. Regulation under
these authorities would effectively
address the remaining utility Hg
emissions for two primary reasons.
First, as demonstrated in section VI
below, the level of utility Hg emissions
remaining after implementation of CAIR
will not result in hazards to public
health. Similarly, as shown in section VI
below, the CAMR, which requires even
greater Hg reductions than CAIR, will,
once implemented, result in a level of
utility Hg emissions that does not cause
hazards to public health.

In addition, controlling Hg emissions
through a cap-and-trade system—
whether that control is through direct
regulation under section 111 or indirect
regulation under section 110(a)(2)(D)—
is an efficient means of regulating
Utility Units. See CAMR final rule
(signed on March 15, 2005) (discussing
basis and purpose of the regulations). As
an initial matter, a cap-and-trade
system, as opposed to the control regime
imposed pursuant to section 112(d),
provides Utility Units the flexibility to
pursue a least-cost compliance option to
achieve the required emissions
reductions.

Sources have the choice of complying
with the reductions in a variety of ways,
such as fuel switching, installing
different pollution control technologies,
installing new or emerging control
technologies and/or buying allowances
to emit from another source that has

32]n January 2004, the proposed section 111 rule
was premised, in part, on the reductions in Hg
emissions that EPA anticipated would be achieved
through CAIR. In response to comments received on
the CAMR, we conducted additional modeling that
confirmed that CAIR alone, once implemented,
would result in levels of utility Hg emissions that
do not cause hazards to public health. (See Section
VI below). Accordingly, we now believe that CAA
section 110()(2)(D) constitutes yet another viable
authority under the CAA that, once implemented,
will effectively address the remaining utility Hg
emissions.

331n the Utility Study, we considered section 111
of the CAA, noting that “new source performance
standards currently provide the major regulatory
authority for the control of air emissions from
utilities.” Utility Study 1-6. We recognized that we
had issued NSPS for PM for Utility Units and we
noted that such requirements would result
indirectly in the control of certain HAP, including
Hg. EPA did not, however, address in the Utility
Study the question of whether HAP from utilities
could be regulated under the authority of section
111 [Utility Study 1-5-6]. As explained in the
proposed rule, we conducted a thorough re-
evaluation of the provisions of the CAA and have
concluded that section 111 provides authority to
regulate HAP from new and existing Utility Units.
See Section VII below (discussing legal authority
under section 111).

controlled its emissions to a level below
what the regulation requires. This
compliance flexibility allows Utility
Units to respond to changing electricity
generation demands, economic market
conditions or unanticipated weather
situations (e.g., extremely hot or cold
periods) without jeopardizing their
compliance status, or the stability of the
overall cap. In addition, the certainty
provided by the emissions cap and the
timeline for declining emissions provide
important information for industry to
make strategic, long-range business
decisions.

Moreover, under a cap-and-trade
approach, most of the reductions are
projected to result from larger units
installing controls and selling excess
allowances, due to economies of scale
realized on the larger units versus the
smaller units. Indeed, EPA’s modeling
of trading programs demonstrates that
large coal-fired Utility Units, which
tend to have higher levels of Hg
emissions, will achieve the most cost-
effective emission reductions. These
units are more likely to over-control
their emissions and sell allowances,
than to not control and purchase
allowances. This model prediction is
consistent with principles of capital
investment in the utility industry.
Under a trading system where the firm’s
access to capital is limited, where the
up-front capital costs of control
equipment are significant, and where
emission-removal effectiveness
(measured in percentage of removal) is
unrelated to plant size, from an
economics standpoint, the utility
company is more likely to allocate
pollution-prevention capital to its larger
facilities than to the smaller plants
(since more allowances will be earned
from the larger facilities). Economies of
scale of pollution control investment
will also favor investment at the larger
plants. Further, insofar as large coal-
fired Utility Units tend to be newer and/
or better maintained than medium-sized
and small facilities, it can be expected
that companies will favor investments
in plants with a longer expected
lifetime. These modeled predictions are
consistent with the pattern of behavior
that EPA has observed over the past
decade through implementation of the
SO, emissions trading program under
Title IV of the CAA. Thus, under a cap-
and-trade program, Hg reductions result
from units that are most cost effective to
control, which enables those units that
are not considered to have cost effective
control alternatives to use other
mechanisms for compliance, such as
buying allowances. By contrast,
regulating pursuant to a control regime

like section 112(d) does not result in the
cost efficiencies that are attendant a cap-
and-trade program. For example, under
section 112(d), each facility must meet

a specific level of emission control,
which can result in increased
compliance costs, particularly for the
smaller Utility Units given economies of
scale.

Finally, trading provides greater
incentives for the development and
adoption of new technologies, which
could lead to a greater level of emissions
control. See generally 69 FR 4686—87.
An additional benefit of the cap-and-
trade programs under sections
110(a)(2)(D) and 111 is that they
dovetail well with each other. In
particular, the coordinated regulation of
SO,, NOx, and Hg through CAIR and
CAMR improves the cost effective
manner of regulation because the
reductions are being achieved
simultaneously using in some cases the
same technology to control more than
one pollutant. In addition, the cap-and-
trade programs under sections
110(a)(2)(D) complement other cap-and-
trade programs that directly affect
Utility Units, such as the NOx SIP-call
final rule and the regulations
implementing Title IV, which only
further enhances the efficiencies of
emission control from such units.

In light of CAA sections 110(a)(2)(D)
and 111, we believe that we should not
have concluded in December 2000 that
it ““is necessary” to regulate Utility
Units under section 112 and therefore
our ‘“necessary” finding was in error.
Moreover, even setting aside the error
that we made in December 2000, we
now recognize the availability of these
other statutory provisions and we
further conclude today that it is not
necessary to regulate coal-fired Utility
Units under section 112 on the basis of
the remaining Hg emissions. CAA
section 110(a)(2)(D), as implemented
through CAIR, and independently
section 111, as implemented through
CAMR, will effectively address the Hg
emissions remaining from coal-fired
Utility Units “after imposition of the
requirements of th[e] Act.”

In sections V and VII below, we
address sections 110(a)(2)(D) and 111
and provide a thorough discussion of
the legal authority under each
provision. We also explain in Section VI
that after implementation of CAIR, and
independently, CAMR, we do not
anticipate hazards to public health
resulting from Hg emissions from coal-
fired Utility Units.
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2. It Is Not Appropriate and Necessary
to Regulate Coal-Fired Units on the
Basis of Non-Hg Emissions

In the study required by section
112(n)(1)(A), and detailed in the Utility
Study, EPA identified 67 HAP as
potentially being emitted by Utility
Units. (Utility Study, ES—4). Based on a
screening assessment designed to
prioritize HAP for further evaluation,
EPA identified 14 HAP as a priority for
further evaluation. (Id.). Of the 14 HAP
identified for further evaluation, 12
HAP (arsenic, beryllium, cadmium,
chromium, manganese, nickel, hydrogen
chloride, hydrogen fluoride, acrolein,
dioxins, formaldehyde and
radionuclides) were identified for
further study based on potential for
inhalation exposure and risks. (Utility
Study, ES-6). Four of those 12 HAP
(arsenic, cadmium, dioxins and
radionuclides) plus Hg and lead were
considered priority for multipathway
exposure. (Id.). Of those six HAP, four
(arsenic, Hg, dioxins and radionuclides)
were identified as the highest priority to
assess for multipathway exposure and
risks. (Utility Study, ES—6, 7). The other
53 HAP were not evaluated beyond the
screening assessment. (Utility Study,
ES-7).

In evaluating the potential for
inhalation exposure and risks for the 12
HAP identified through the screening
assessment as priority for that purpose,
EPA estimated the high-end inhalation
cancer risk for each HAP identified as
a carcinogen and the high-end
inhalation noncancer risks for the
remaining HAP for both coal- and oil-
fired Utility Units in 2010. (Utility
Study, 6-16, tables 6—8 and 6—9). That
evaluation indicated that there was no
maximum individual risk (MIR) for
cancer greater than 1 x 10 ¢ for
beryllium, cadmium, dioxin and nickel
emissions from coal-fired Utility Units
and for beryllium, cadmium and dioxin
emissions from oil-fired Utility Units.
(Id.) With regard to dioxins, the Utility
Study specifically concluded that the
quantitative exposure and risk results
did not conclusively demonstrate the
existence of health risks of concern
associated with inhalation exposures to
utility emissions on a national scale or
from any actual individual utility.
(Utility Study, 11-5). The Utility Study
thus indicates that inhalation of
beryllium, cadmium and dioxin
emissions from coal and oil-fired Utility
Units and emissions of nickel from oil-
fired Utility Units are not of significant
concern from a public health standpoint
because such exposure does not present
a maximum individual risk (MIR) for
cancer greater than 1 x 10 6. With

regard to lead emissions, EPA found
that emission quantities and inhalation
risks were relatively low and, therefore,
decided not to conduct future
evaluations of multipathway exposures
to lead resulting from Utility Unit
emissions. (Utility Study, ES—24). For
arsenic, EPA concluded that there were
several uncertainties associated with
both the cancer risk estimates and the
health effects data such that further
analyses were needed to characterize
the inhalation risks posed by arsenic
emissions from Utility Units. (Utility
Study, ES-21). The inhalation exposure
assessment did not identify any
exceedances of the health benchmarks
(e.g., RfCs) for hydrogen chloride or
hydrogen fluoride, thus indicating that
Utility Unit emissions of those HAP did
not pose a significant public health
concern. (Utility Study chapters 6 and
9.)

a. It Is Not Appropriate to Regulate
Coal-fired Units on the Basis of Non-
mercury HAP Emissions. The EPA erred
in the December 2000 Regulatory
Determination to the extent that its
“appropriate” finding for coal-fired
Utility Units was based, in any way, on
hazards to public health or the
environment arising from emissions of
non-mercury HAP from coal-fired
Utility Units. Based on the information
before it at the time, EPA could not have
reasonably concluded that coal-fired
Utility Unit non-mercury HAP
emissions presented a hazard to public
health. In addition, as stated above, EPA
should not have considered
environmental effects in the December
2000 Regulatory Determination’s
consideration of whether it was
appropriate to regulate HAP emissions
from coal-fired Utility Units under
section 112.

(i) Non-Mercury Metallic HAP. In the
December 2000 Regulatory
Determination, EPA indicated that there
were a few metallic HAP (e.g.,
chromium and cadmium) which were of
potential concern for carcinogenic
effects, but stated that ““the results of the
risk assessment (performed in
conjunction with the Utility Study)
indicate that cancer risks are not high”.
(See 65 FR 79825, 79827.) The EPA
acknowledged, however, that the cancer
risks were not low enough to eliminate
those metals as a potential concern for
public health (Id.). This latter statement,
at least as it pertains to cadmium, is at
odds with the results of the risk
assessment set forth in the Utility Study
and discussed above. In the Utility
Study, EPA determined that there was
no maximum individual risk (MIR) for
cancer greater than 1 x 10 6 due to
inhalation of cadmium emissions from

Utility Units. In the Proposed Rule, EPA
stated that although it recognized the
existence of uncertainties with regard to
the data and information obtained prior
to the December 2000 Regulatory
Determination regarding potential
hazards to public health resulting from
Utility Unit emissions of non-mercury
metallic HAP, the Agency believed that
the uncertainties associated with those
emissions were so great that it was not
appropriate to regulate them at that time
because they do not pose a hazard to
public health that warrants regulation.
(69 FR 4652, 4688, January 30, 2004).
The EPA continues to believe that had
it properly accounted for the
uncertainties regarding the data and
information on potential hazards to
public health resulting from Utility Unit
emissions of non-mercury metallic HAP
in making the December 2000
appropriate finding it would have
concluded that it was not appropriate to
regulate such emissions because they do
not cause a hazard to public health. The
EPA has not discovered any new
information on hazards to public health
arising from such emissions that
invalidates this conclusion, either
through its own efforts or in response to
the Proposed Rule.

(ii) Dioxins. In the December 2000
Regulatory Determination, EPA also
identified dioxins as being of potential
concern and indicated that they may be
evaluated further during the regulatory
development process. (See 65 FR 79825,
79827.) The EPA did not, however,
indicate that those concerns rose to a
level that warranted regulation of
dioxins. Thus, EPA did not conclude,
and could not have concluded, based on
the record before it at the time of the
December 2000 Regulatory
Determination that it was appropriate to
regulate coal-fired Utility Unit HAP
emissions under section 112 of the CAA
on the basis of dioxin emissions. In the
Proposed Rule EPA stated that while it
intended to continue to study dioxins in
the future, the Utility Study and the
information EPA had obtained since
finalizing the Utility Study revealed no
public health hazards reasonably
anticipated to occur as a result of
emissions of dioxins by Utility Units.
(See 69 FR 4652, 4688). As is the case
with non-mercury metallic HAP, EPA
has neither discovered information on
hazards to public health arising from
Utility Unit emissions of dioxins based
on its own efforts, nor received such
information in response to the Proposed
Rule. The EPA therefore concludes that
its appropriate finding in December
2000 lacked foundation because it could
not have reasonably concluded that the
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level of remaining utility dioxin
emissions results in hazards to public
health.

(iii) Acid Gases. In the December 2000
Regulatory Determination, EPA
identified emissions of hydrogen
chloride and hydrogen fluoride as being
of potential concern and indicated that
such emissions may be evaluated
further during the regulatory
development process. (See 65 FR 79825,
79827.) The EPA did not, however,
indicate that it believed that it was
appropriate to regulate such emissions,
under section 112 or otherwise. As
indicated in the Proposed Rule, EPA did
in fact further evaluate Utility Unit
emissions of hydrogen chloride and
hydrogen fluoride. (See 69 FR 4652,
4688, fn. 10; “Modeling results for
hydrogen chloride, hydrogen fluoride
and chlorine emissions from coal-fired
utility boilers”, December 12, 2003,
OAR-2002—0056—0015). That modeling
indicates that individuals are not
exposed to acid gas emissions from
Utility Units at concentrations which
pose hazards to public health. EPA has
neither discovered information on
hazards to public health arising from
Utility Unit emissions of acid gases
based on its own efforts, nor received
such information in response to the
Proposed Rule. EPA therefore concludes
that its appropriate finding in December
2000 lacked foundation because the
level of remaining utility acid gas
emissions does not result in hazards to
public health.

For the reasons stated above, EPA
finds that it could not reasonably have
concluded that it was appropriate to
regulate coal-fired Utility Units under
section 112 due to emissions of non-
mercury HAP based on the record before
it at the time of the December 2000
Regulatory Determination. The EPA
further finds that it has not itself
discovered any information which
would support the conclusion that it is
appropriate to regulate non-mercury
HAP emissions by coal-fired Utility
Units under section 112 subsequent to
the December 2000 Regulatory
Determination, nor has it received any
such information in response to the
January 2004 Proposed Rule, the March
2004 Supplemental Notice or the
December 2004 Notice of Data
Availability. Further, EPA has
concluded that it did not, and should
not, rely on potential environmental
effects alone in determining whether it
was appropriate to regulate coal-fired
Utility Units under section 112. The
EPA, therefore, finds that, based on the
record before it at the time, it was in
error in determining that it was
appropriate to regulate coal-fired Utility

Unit HAP emissions under section 112
to the extent that the determination was
based in any way on the hazards to
public health of non-mercury HAP
emissions or on environmental effects
resulting from such emissions.

b. It Is Not Necessary to Regulate
Coal-fired Units on the Basis of Non-
Mercury HAP Emissions. In determining
whether it is appropriate and necessary
to regulate Utility Unit HAP emissions
under section 112, the threshold
question is whether it is appropriate to
regulate such emissions at all. Where, as
here, EPA cannot reasonably conclude
that it is appropriate to regulate such
emissions, the Agency does not need to
resolve the question of whether it is
necessary to regulate such emissions
under section 112, or elsewhere. In any
event, even if EPA could have
reasonably concluded that it was
appropriate to regulate non-mercury
HAP emissions from coal-fired Utility
Units, it would not have been
reasonable for the Agency to find that it
was necessary to regulate such
emissions under section 112 since, as
discussed above, it should have realized
that there was an available alternative
mechanism, such as section 111, for
regulating such emissions had it been
appropriate to do so. See also Section
VII below.

B. Revision of the December 2000
Appropriate and Necessary Finding for
Oil-fired Units

1. It Is Not Appropriate and Necessary
To Regulate Oil-Fired Units on the Basis
of Nickel Emission

a. It Is Not Appropriate to Regulate
Oil-fired Units on the Basis of Nickel
Emissions. In finding that the regulation
of HAP emissions from oil-fired Utility
Units was appropriate and necessary in
its December 2000 Regulatory
Determination, EPA did not clearly
identify the basis for this finding
beyond stating that there remained
uncertainties regarding the extent of the
public health impact from HAP
emissions from oil-fired units and that
those uncertainties led the
Administrator to find that regulation of
HAP emission from such units under
section 112 is appropriate and
necessary. (See 65 FR 79825, 79830).
Table 1 in the 2000 determination does,
however, indicate that nickel is the
metallic HAP emitted in the largest
quantities by oil-fired Utility Units and
that some nickel compounds are
carcinogenic. (See 65 FR 79825, 79828).
It therefore appears that EPA’s finding
was based at least in part on its
concerns regarding perceived hazards to
public health arising from inhalation

exposure to nickel emissions from oil-
fired Utility Units. This is consistent
with the Utility Study which, based on
very conservative assumptions
regarding the carcinogenicity of the
nickel emitted by such units, identifies
nickel as the HAP emitted by oil-fired
Utility Units which poses the highest
cancer maximum individual risk.
(Utility Study, Table 6-3, p. 6-8). The
Utility Study identifies 11 oil-fired
utility plants as having emissions
causing maximum individual risk of
cancer greater than 106 based on
nickel emissions (Id.)

In the Proposed Rule, EPA stated that
it continued to believe that the record
supports a distinction between the
treatment of nickel emissions from oil-
fired Utility Units and other non-nickel
HAP emissions from such units. EPA
proposed to conclude that it was not
appropriate to regulate the non-Ni HAP.
EPA also proposed to treat nickel from
oil-fired units differently based on the
amount of nickel emitted annually and
the scope of adverse health effects (See
69 FR 4652, 4688). Based on its analysis
of new information obtained in response
to the Proposed Rule, EPA has
determined that the distinction between
nickel and the remaining HAP from oil-
fired units cannot be supported. EPA
finds that it is not appropriate to
regulate nickel emissions from oil-fired
Utility Units and that it is, therefore, not
appropriate to regulate oil-fired Utility
Units. This finding is based on the
following: (1) The significant reductions
in the total nationwide inventory of oil-
fired Utility Units; and (2) the changing
fuel mixtures being used at the
remaining units.

Nickel emissions from oil-fired Utility
Units have been substantially reduced
since the 1998 Utility Report to
Congress through a combination of unit
closures and fuel switching. The 11 oil-
fired plants identified in the Utility
Study as having emissions causing a
maximum individual risk of cancer
greater than 106 based on nickel
emissions were comprised of 42
individual units. Of those 42 units, 12
units have permanently ceased
operation or are out of service. (OAR—
2002-0056—-2046 at pp. 12-13; OAR—
2002—-0056-5998). In addition, 6 of the
original 42 units have reported to the
U.S. Department of Energy (DOE) that
their fuel mix now includes natural gas.
Earlier reports did not show these units
as using natural gas as a fuel. (OAR-
2002—-0056—-5998). The use of natural
gas as a part of their fuel mix would
decrease the nickel emissions from
these 6 units. Similarly, another 5 units
report using a mix of natural gas and
distillate oil (rather than residual oil) in
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2003. (OAR-2002-0056-5998). Since
distillate oil contains less nickel than
the residual oil previously burned by
these units, it is reasonable to assume
that these units currently emit less
nickel than was previously the case.
Another 2 units now fire a residual oil/
natural gas mixture and have limited
their residual oil use through permit
restrictions to no greater than 10 percent
of the fuel consumption between April
1 and November 15, with natural gas
being used for at least 90 percent of total
fuel consumption. (OAR-2002-0056—
2046 at p. 13). Finally, five units have
effectively eliminated their nickel
emissions since the Utility Study by
switching to burning natural gas
exclusively. (OAR-2002—0056—2046 at
pp- 12-13; OAR-2002—-0056—-5998).
Taken as a whole, these changes mean
that 30 of the original 42 units identified
in the Utility Study have taken steps to
reduce or actually eliminate their nickel
emissions. Of the original 11 plants
identified in the Utility Study, only 2,
both in Hawaii, have units for which
actions that will result in reduced nickel
emissions do not appear to have been
taken. (OAR-2002—0056-6871) In
addition to the closure of the 12 units
identified as being of potential concern
in the Utility Study, there has been a
steady decrease in the number of oil-
fired Utility Units generally over the
past decade and this trend is likely to
continue. In fact, the latest DOE/EIA
projections (OAR—-2002—-0056-5999)
estimate no new utility oil-fired
generating capacity and decreasing
existing oil-fired generating capacity
through 2025, with an additional 29.2
gigawatts of combined oil- and natural
gas-fired existing capacity being retired
by 2025.

Based on the foregoing, EPA
concludes that it is not appropriate to
regulate oil-fired Utility Units under
section 112 because we do not
anticipate that the remaining level of
utility nickel emissions will result in
hazards to public health.

b. It Is Not Necessary to Regulate Oil-
fired Units on the Basis of Nickel
Emissions. Because EPA could not have
reasonably found that it was appropriate
to regulate nickel emissions from oil-
fired Utility Units based on the record
before it at the time of the December
2000 Regulatory Determination, it
should not have made a finding that it
was necessary to regulate such
emissions. Information obtained in the
course of the rulemaking since the
Proposed Rule has confirmed this
conclusion. In any event, even if EPA
could have reasonably concluded that it
was appropriate to regulate nickel
emissions from oil-fired Utility Units, it

would not have been reasonable for the
Agency to find that it was necessary to
regulate such emissions under section
112 since, as discussed above, it should
have realized that there was an available
alternative mechanism, section 111, for
regulating such emissions had it been
appropriate to do so. See also Section
VII below.

2. It Is Not Appropriate and Necessary
To Regulate Oil-Fired Units on the Basis
of Non-Nickel HAP Emissions

a. It Is Not Appropriate to Regulate
Oil-fired Units on the Basis of Non-
nickel HAP Emissions. As is the case
with emissions of nickel, the record
before EPA at the time of the December
2000 Regulatory Determination does not
reasonably support a finding that it is
appropriate to regulate emissions of any
other HAP from oil-fired Utility Units.
In the December 2000 Regulatory
Determination, EPA stated that there
remain uncertainties regarding the
extent of the public health impact from
HAP emissions from oil-fired Utility
Units and, on that basis, found that it
was appropriate and necessary to
regulate oil-fired Utility Units under
section 112. (See 65 FR 79825, 79830.)
The EPA neither identified the HAP
concerning which there were
uncertainties nor identified what those
uncertainties were. EPA has neither
discovered information on hazards to
public health arising from the remaining
non-nickel emissions of oil-fired Utility
Units, nor received such information in
response to the Proposed Rule. EPA
therefore concludes that its appropriate
finding in December 2000 lacked
foundation because, given the level of
remaining non-nickel HAP emissions
from Utility Units, the Agency did not
and does not have any information on
the hazards to public health reasonably
anticipated to occur. Indeed, the
uncertainties that exist with regard to
the data and information on these
emissions are so great that the Agency
has not identified any hazards to public
health.

b. It Is Not Necessary to Regulate Oil-
fired Units on the Basis of Non-nickel
HAP Emissions. Because EPA finds that
it is not appropriate to regulate oil-fired
Utility Units on the basis of non-nickel
HAP emissions, it also finds that it is
not necessary to regulate oil-fired Utility
Units on the basis of such emissions. In
any event, even if EPA could have
reasonably concluded that it was
appropriate to regulate non-nickel HAP
emissions from oil-fired Utility Units, it
would not have been reasonable for the
Agency to find that it was necessary to
regulate such emissions under section
112 since, as discussed above, it should

have realized that there was an available
alternative mechanism, section 111, for
regulating such emissions had it been
appropriate to do so. See also Section
VII below.

V. Statutory and Regulatory Overview
of CAA Section 110(a)(2)(D) and
Summary of EPA’s Clean Air Interstate
Rule, Which Implements Section
110(a)(2)(D)

A. The Clean Air Interstate Rule and
Clean Air Act Section 110(a)(2)(D)

1. Background for Promulgation of the
Clean Air Interstate Rule

The Administrator signed the notice
of final rulemaking for the Clean Air
Interstate Rule (CAIR) on March 10,
2005. The background for CAIR is fully
described in the preambles to the final
rule, the notice of proposed rulemaking,
69 FR 4565 (January 30, 2004) and the
notice of supplemental rulemaking, 69
FR 12398 (March 16, 2004), and is
briefly summarized below.

a. PM 2.5 NAAQS, 8-hour Ozone
NAAQS, and the Nonattainment
Problems. By notice dated July 18, 1997,
we revised the NAAQS for particulate
matter to add new standards for fine
particles, using as the indicator particles
with aerodynamic diameters smaller
than a nominal 2.5 micrometers, termed
PM 2.5. 62 FR 38652. We established
health- and welfare-based (primary and
secondary) annual and 24-hour
standards for PM 2.5. The annual
standard is 15 micrograms per cubic
meter, based on the 3-year average of
annual mean PM 2.5 concentrations.
The 24-hour standard is a level of 65
micrograms per cubic meter, based on
the 3-year average of the annual 98th
percentile of 24-hour concentrations.

By a separate notice dated July 18,
1997, EPA also promulgated a revised
primary NAAQS for ozone (and an
identical secondary ozone NAAQS).
This revised NAAQS, termed the 8-hour
NAAQS, specified that the 3-year
average of the fourth highest daily
maximum 8-hour average ozone
concentration could not exceed 0.08
ppm. (See 40 CFR 50.10) In general, the
revised 8-hour standard is more
protective of public health and the
environment and more stringent than
the pre-existing 1-hour ozone standard.
Following promulgation of the 8-hour
ozone and the PM 2.5 NAAQS, EPA
anticipated that many areas of the
country, particularly in the eastern half
of the country, would have air quality
violating one or both of those NAAQS.34

34 Environmental Protection Agency, 1996.
Review of the National Ambient Air Quality
Standards for Particulate Matter: Policy Assessment
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b. SO; and NOx as Precursors for PM
2.5 and 8-hour Ozone. Fine particles are
emitted directly from emissions sources
and also can be formed in the
atmosphere through the reaction of
gaseous precursors. Sulfur dioxide and
nitrogen oxides are among the primary
precursors to the “secondary” formation
of PM 2.5.

Eight-hour ozone is exclusively a
secondary pollutant. Ozone is formed by
natural processes at high altitudes, in
the stratosphere, where it serves as an
effective shield against penetration of
harmful solar UV-B radiation to the
ground. The ozone present at ground
level as a principal component of
photochemical smog is formed in sunlit
conditions through atmospheric
reactions of two main classes of
precursor compounds: VOCs and NOx
(mainly NO and NO,). Nitrogen oxides
are emitted by motor vehicles, power
plants, and other combustion sources,
with lesser amounts from natural
processes including lightning and soils.

Both PM 2.5 and 8-hour ozone are
regional phenomena; that is each is
caused by emissions over a broad
geographic area. As a result, attainment
of the PM 2.5 NAAQS requires
reductions in SO, and NOx over a
widespread area, and attainment of the
8-hour ozone NAAQS requires
reductions in NOx over a widespread
area. In the CAIR proposal, EPA
described the photochemistry and need
for regionwide reductions of precursors
of both pollutants in detail. See 69 FR
at 4572.

After promulgation of the PM 2.5
NAAQS, EPA was generally aware of
the role of SO; and NOx emissions in
the PM 2.5 nonattainment problem, and,
therefore, of the need for widespread
reductions. Similarly, after
promulgation of the 8-hour ozone
NAAQS, EPA was aware of widespread
nonattainment, due to nonattainment of
the pre-existing, one-hour ozone
standard, and therefore of the need for
widespread NOx reductions.

c. Coal-fired Utility Units Emit A
Large Portion of SO, and NOx
Emissions. Utility Units emit a large
portion of both the SO, and NOx
inventory. Congress clearly recognized
that the utility industry emits a large
portion of the nation’s inventory of SO,
and NOx emissions when Congress
enacted the acid deposition provisions
in the 1990 Clean Air Act Amendments.
EPA noted in the CAIR proposal that
Utility Units—

of Scientific and Technical Information. OAQPS
Staff Paper. Research Triangle Park, NC: Office of
Air Quality Planning and Standards; Report No.
EPA-45/R-96—013.

are the most significant source of SO»
emissions and a very substantial source of
NOx in the * * * region [proposed to be
affected by CAIR]. For example, EGUs
[Utility Units] emissions are projected to
represent approximately one-quarter (23
percent) of the total NOx emissions in 2010
and over two-thirds (67 percent) of the total
emissions in 2010 in the 28-State plus DC
region that [EPA proposed for| being
controlled for both SO» and NOx after
application of current CAA controls.
(See 69 FR 4565, 4609—10 January 30, 2004.)
Beginning in the mid-1990s, EPA has
considered regional and national
strategies to reduce interstate transport
of SO, and NOx. EPA described these
efforts in the CAIR notice of final
rulemaking.

3. Legal Authority

As noted above, in 1997, EPA revised
the NAAQS for PM to add new annual
average and 24-hour standards for fine
particles, using PM 2.5 as the indicator
(62 FR 38652). At the same time, EPA
issued its final action to revise the
NAAQS for ozone to establish new 8-
hour standards (62 FR 38856.)
Following promulgation of new
NAAQS, the CAA requires all areas,
regardless of their designation as
attainment, nonattainment, or
unclassifiable, to submit SIPs containing
provisions specified under section
110(a)(2). SIPs for nonattainment areas
are generally required to include
additional emissions controls providing
for attainment of the NAAQS. In
addition, under the authority of section
110(a)(2)(D) and other provisions of
section 110, EPA promulgated the NOx
SIP-Call in 1998. In that rulemaking,
EPA determined that 22 States and the
District of Columbia in the eastern half
of the country significantly contribute to
1-hour and 8-hour ozone nonattainment
problems in downwind States.35 This
rule required those jurisdictions to
revise their SIPs to include NOx control
measures to mitigate the significant
ozone transport. The EPA determined
the emissions reductions requirements
by projecting NOx emissions to 2007 for
all source categories and then reducing
those emissions through controls that
EPA determined to be highly cost-
effective. The affected States were
required to submit SIPs providing the
resulting amounts of emissions
reductions.

35 See “Finding of Significant Contribution and
Rulemaking for Certain States in the Ozone
Transport Assessment Group Region for Purposes of
Reducing Regional Transport of Ozone; Final Rule,”
63 FR 57356 (October 27, 1998). The EPA also
published two Technical Amendments revising the
NOx SIP Call emission reduction requirements. (64
FR 26298; May 14, 1999 and 65 FR 11222; March
2, 2000).

Under the NOx SIP-Call, States had
the flexibility to determine the mix of
controls to meet their emissions
reductions requirements. However, the
rule provided that if the SIP controls
Utility Units, then the SIP must
establish a budget, or cap, for Utility
Units. The EPA recommended that each
State authorize a trading program for
NOx emissions from Utility Units. We
developed a model cap and trade
program that States could voluntarily
choose to adopt, and all did so.

4. CAIR

In CAIR, EPA established SIP
requirements for the affected upwind
States under the authority of CAA
section 110(a)(2)(D) and other
provisions of section 110.3¢ Based on air
quality modeling analyses and cost
analyses, EPA concluded that SO, and
NOx emissions in certain States in the
eastern part of the country, through the
phenomenon of air pollution transport,
contribute significantly to downwind
nonattainment of the PM 2.5 and 8-hour
ozone NAAQS. In CAIR, EPA required
SIP revisions in 28 States and the
District of Columbia to reduce SO, and/
or NOx emissions, which are important
precursors of PM 2.5 (NOx and SO,) and
ozone (NOx). The affected States and
the District of Columbia are required to
adopt and submit the required SIP
revision with the necessary control
measures by 18 months from date of
signature of CAIR.

The 23 States along with the District
of Columbia that must reduce annual
NOx emissions for the purposes of the
PM 2.5 NAAQS are: Alabama, Florida,
Georgia, Illinois, Indiana, Iowa,
Kentucky, Louisiana, Maryland,
Michigan, Minnesota, Mississippi,
Missouri, New York, North Carolina,
Ohio, Pennsylvania, South Carolina,
Tennessee, Texas, Virginia, West
Virginia, and Wisconsin.

The 25 States along with the District
of Columbia that must reduce NOx
emissions for the purposes of the 8-hour
ozone NAAQS are: Alabama, Arkansas,
Connecticut, Delaware, Florida, Illinois,
Indiana, Iowa, Kentucky, Louisiana,
Maryland, Massachusetts, Michigan,
Mississippi, Missouri, New Jersey, New
York, North Carolina, Ohio,
Pennsylvania, South Carolina,

36 See “Rule to Reduce Interstate Transport of
Fine Particulate Matter and Ozone (Interstate Air
Quality Rule); Proposed Rule,” 69 FR 4566 (January
30, 2004); “Supplemental Proposal for the Rule to
Reduce Interstate Transport of Fine Particulate
Matter and Ozone (Clean Air Interstate Rule);
Proposed Rule,” 69 FR 32684 (June 10, 2004); and
the final rule “Rule to Reduce Interstate Transport
of Fine Particulate Matter and Ozone (Clean Air
Interstate Rule),” which was recently issued.
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Tennessee, Virginia, West Virginia, and
Wisconsin.

The emissions reductions
requirements are based on controls that
EPA determined to be highly cost-
effective for Utility Units. However,
States have the flexibility to choose the
measures to adopt to achieve the
specified emissions reductions. If the
State chooses to control Utility Units,
then it must establish a budget—that is,
an emissions cap—for those sources.
CAIR defines the Utility Units budgets
for each affected State. Due to feasibility
constraints, EPA is requiring that
emissions reductions be implemented in
two phases, with the first phase in 2009
(for NOx) and 2010 (for SO»), and the
second phase in 2015.

As noted above, under the CAIR, each
State may independently determine
which emissions sources to subject to
controls, and which control measures to
adopt. The EPA’s analysis indicates that
emissions reductions from Utility Units
are highly cost-effective, and in the
CAIR, EPA encouraged States to adopt
controls for Utility Units. States that do
so must place an enforceable limit, or
cap, on Utility Unit’s emissions. The
EPA calculated the amount of each
State’s Utility Unit emissions cap, or
budget, based on reductions that EPA
determined are highly cost-effective.
States may allow their Utility Units to
participate in an EPA-administered cap-
and-trade program as a way to reduce
the cost of compliance, and to provide
compliance flexibility. The EPA will
administer these programs, which will
be governed by rules provided by EPA
that States may adopt or incorporate by
reference.

EPA estimated that the CAIR would
reduce annual SO, emissions by 3.6
million tons by 2010 and by 4.0 million
tons by 2015; and would reduce annual
NOx emissions by 1.3 million tons by
2010 and by 1.5 million tons by 2015.

If all the affected States choose to
achieve these reductions through Utility
Unit controls, then Utility Unit
emissions in the affected States would
be capped at 3.7 million tons in 2010
and 2.6 million tons in 2015; and Utility
Unit annual NOx emissions would be
capped at 1.5 million tons in 2010 and
1.3 million tons in 2015. The EPA
estimated that the required SO, and
NOx emissions reductions would, by
themselves, bring into attainment 52 of
the 80 counties that are otherwise
expected to be in nonattainment for PM
2.5 1n 2010, and 57 of the 75 counties
that are otherwise expected to be in
nonattainment for PM 2.5 in 2015. The
EPA further estimated that the required
NOx emissions reductions would, by
themselves, bring into attainment 3 of

the 40 counties that are otherwise
expected to be in nonattainment for 8-
hour ozone in 2010, and 6 of the 22
counties that are expected to be in
nonattainment for 8-hour ozone in 2015.
In addition, the CAIR would improve
PM 2.5 and 8-hour ozone air quality in
the areas that would remain
nonattainment for those two NAAQS
after implementation of CAIR. Because
of the CAIR, the States with those
remaining nonattainment areas will find
it less burdensome and less expensive to
reach attainment by adopting additional
local controls. The CAIR would also
reduce PM 2.5 and 8-hour ozone levels
in attainment areas.

C. Utility Mercury Emission Reductions
Expected as Co-Benefits From CAIR

The final CAIR requires annual SO,
and NOx reductions in 23 States and the
District of Columbia, and also requires
ozone season NOx reductions in 25
States and the District of Columbia.
Many of the CAIR States are affected by
both the annual SO, and NOx reduction
requirements and the ozone season NOx
requirements. CAIR was designed to
achieve significant emissions reductions
in a highly cost-effective manner to
reduce the transport of fine particles
that have been found to contribute to
nonattainment. EPA analysis has found
that the most efficient method to
achieve the emissions reduction targets
is through a cap-and-trade system on the
power sector that States have the option
of adopting. In fact, States may choose
not to participate in the optional cap-
and-trade program and may choose to
obtain equivalent emissions reductions
from other sectors. However, EPA
believes that a region-wide cap-and-
trade system for the power sector is the
best approach for reducing emissions.
The power sector accounted for 67
percent of nationwide SO, emissions
and 22 percent of nationwide NOx
emissions in 2002.

EPA expects that States will choose to
implement the final CAIR program in
much the same way they chose to
implement their requirements under the
NOx SIP Call. As noted above, under the
NOx SIP Call, EPA gave States ozone
season NOx reduction requirements and
the option of participating in a cap-and-
trade program. In the final rulemaking,
EPA analysis indicated that the most
efficient method to achieve reductions
targets would be through a cap-and-
trade program. Each affected State, in its
approved SIP, chose to control
emissions from Utility Units and to
participate in the cap-and-trade
program.

Therefore, EPA anticipates that States
will comply with CAIR by controlling

Utility Unit SO, and NOx emissions.
Further, EPA anticipates that States will
implement those reductions through the
cap-and-trade approach, since the
power sector represents the majority of
national SO, emissions and the majority
of stationary NOx emissions, and
represent highly cost-effective SO, and
NOx sources to reduce. For further
discussion of cost-effectiveness, see
section IV of CAIR notice of final
rulemaking. EPA modeled a region-wide
cap and trade system on the power
sector for the States covered by CAIR,
and this modeling projected that most
reductions in NOx and SO, would come
through the installation of scrubbers, for
SO:- control, and selective catalytic
reduction for NOx control (see
Regulatory Impact Assessment for CAIR
and CAMR in docket). Scrubbers and
SCR are proven technologies for
controlling SO, and NOx emissions and
sources installed them to comply with
the Acid Rain trading program and the
NOx SIP Call trading program. EPA’s
modeling also projected that the
installation of these controls would
achieve Hg emission reductions as a co-
benefit.

EPA projections of Hg co-benefits are
based on 1999 Hg ICR emission test data
and other more recent testing conducted
by EPA, DOE, and industry participants.
(For further discussion see Control of
Emissions from Coal-Fired Electric
Utility Boilers: An Update, EPA/Office
of Research and Development, March
2005, in the docket). That emission
testing has provided a better
understanding of Hg emissions and their
capture in pollution control devices.
Mercury speciates into three basic
forms, ionic, elemental, and particulate
(particulate represents a small portion of
total emissions). In general, ionic Hg
compounds are more readily absorbed
than elemental Hg and the presence of
chlorine compounds (which tend to be
higher for bituminous coals) results in
increased ionic Hg. Overall the 1999 Hg
ICR data revealed higher levels of Hg
capture for bituminous coal-fired plants
as compared to subbituminous and
lignite coal-fired plants and a significant
capture of ionic Hg in wet SO,
scrubbers. Additional Hg testing
indicates that for bituminous coals SCR
has the ability to convert elemental Hg
to ionic Hg and thus allow easier
capture in a wet scrubber. This
understanding of Hg capture was
incorporated into EPA modeling
assumptions and is the basis for our
projections of Hg co-benefits from
installation of scrubbers and SCR under
CAIR.

The final CAIR requires annual SO»
and NOx reductions in two phases, the
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first phase in 2010 and the second phase
in 2015. EPA modeling of CAIR
projected that most reductions in NOx
and SO, would come through the
installation of scrubbers and SCR, and
that the installation of these controls
would also achieve Hg emission
reductions as a co-benefit. Given the
history of the Acid Rain and NOx SIP
Call trading programs, and our
experience with those programs, we
anticipate that reductions in SO,
emissions will begin to occur before
2010 because of the ability to bank SO,
emission allowances, though to some
degree this is limited by the time and
resources needed to install control
technologies. Companies have an
incentive to achieve greater SO,
reductions than needed to meet the
current Acid Rain cap because the
excess allowances they generate can be
“banked” and either later sold on the
market or used to demonstrate
compliance in 2010 and beyond at the
facility that generated the excess
allowances. Based on the analysis of
CAIR, EPA’s modeling projects that Hg
emissions would be 38.0 tons (12 tons
of non-elemental Hg) in 2010, 34.4 tons
in 2015 (10 tons of non-elemental Hg),
and 34.0 tons in 2020 (9 tons of non-
elemental Hg), about a 20 and 30
percent reduction (in 2010 and 2015,
respectively) from a 1999 baseline of 48
tons.37 For further discussion of EPA
modeling results and projected
emissions see Chapter 8 of the
Regulatory Impact Assessment.38

37 As discussed in the TSD, the emissions of
reactive gaseous Hg and particle-bound Hg are most
important for local and regional Hg deposition
purposes, since they are substantially more likely
to be deposited than elemental Hg. CAIR and CAMR
will significantly reduce reactive gaseous Hg and
particle bound Hg from 2001 levels. CAIR will
reduce the levels from approximately 22 tons to 9
tons. CAMR will reduce this level further to
between 7 and 9 tons, for a total reduction (with
CAIR) of roughly 70 percent.

38]n addition to CAIR, EPA recently promulgated
another rule for Utility Units. Specifically, on
March 15, 2005, the Administrator signed a final
rulemaking called the Clean Air Mercury Rule
(“CAMR”) pursuant to CAA section 111. This rule
sets standards of performance for Hg emitted from
both new and existing coal-fired Utility Units. Like
CAIR, the rule establishes a cap-and-trade
mechanism by which Hg emissions from new and
existing coal-fired Utility Units are capped at
specified, nation-wide levels. The first phase cap of
38 tons per year (“tpy”’) becomes effective in 2010
and the second phase cap of 15 tpy becomes
effective in 2018. Facilities must demonstrate
compliance with the standards of performance by
holding one “allowance” for each ounce (o0z) of Hg
emitted in any given year. Allowances are readily
transferrable among all regulated units. As
explained in section VI below, the level of Hg
emissions remaining after implementation of CAMR
do not result in hazards to public health.

VI. Scientific and Technical
Background and EPA’S Conclusions
Concerning the Level of Utility
Attributable Mercury Emissions After
CAIR and CAMR

In this section, we explain why we
believe the level of utility attributable
Hg emissions remaining after imposition
of CAIR, and independently, CAMR,
will not result in hazards to public
health. The issue of whether utility Hg
emissions remaining after CAIR, and
independently CAMR, result in hazards
to public health is directly related to our
conclusion, stated above in Section
IV.A, that we cannot find it appropriate
and necessary to regulate coal-fired
Utility Units under section 112 on the
basis of Hg emissions. This section
includes an overview of the scientific
and technical information relevant to
evaluating utility Hg emissions and the
public health impacts associated with
such emissions. Below, we provide
general background concerning the
health impacts of methylmercury; the
predominant exposure pathway by
which humans are affected by
methylmercury, which is by ingestion of
fish containing methylmercury; and
EPA’s methodology for determining the
impacts of utility Hg emissions on the
amount of methylmercury found in fish
tissue. This section also includes a
summary of our conclusions, including
that utility Hg emissions remaining after
implementation of CAIR, and
independently CAMR, are not
reasonably anticipated to result in
hazards to public health.

A. Human Health Impacts of
Methylmercury Exposure and Amounts
of Hg Emissions

Hg is a persistent, bioaccumulative
toxic metal that is emitted from power
plants in three forms: Elemental
mercury (Hg\0\), oxidized mercury
(Hg\++\) compounds, as well as
particle-bound mercury. Methylmercury
is formed by microbial action in the top
layers of sediment and soils, after Hg
has precipitated from the air and
deposited into water bodies or land.
Once formed, methylmercury is taken
up by aquatic organisms and
bioaccumulates up the aquatic food
web. Larger predatory fish may have
methylmercury concentrations many
times that of the water body in which
they live.

While Hg is toxic to humans when it
is inhaled or ingested, we focus on oral
exposure of methylmercury in this
rulemaking, as it is the route of primary
interest for human exposures in the U.S.
Methylmercury is a well-established
human neurotoxicant. Methylmercury

that is ingested by humans is readily
absorbed from the gastrointestinal tract
and can cause effects in several organ
systems. The best studied effect of low
level exposure is the ability of
methylmercury to cause subtle, yet
potentially important
neurodevelopmental effects. Of
particular concern is the effect of
methylmercury on the developing fetal
nervous system exposed in utero from
maternal fish ingestion. Large
prospective epidemiological studies
have reported that prenatal
methylmercury from environmental
exposures has been associated with poor
performance on neurobehavioral tests in
children. These include tests that
measure attention, visual-spatial ability,
verbal memory, language skills, and fine
motor function. These studies have been
thoroughly reviewed, singly and as part
of review groups, by many expert
scientists, including a panel of the
National Research Council (NRC) of the
National Academy of Sciences (NAS).39
While important, the weight of evidence
for cardiovascular effects is not as strong
as it is for childhood neurological
effects and the state of the science is
still being evaluated. However, some
recent epidemiological studies in men
suggest that methylmercury is
associated with a higher risk of acute
myocardial infaraction, coronary heart
disease and cardiovascular disease in
some populations. Other recent studies
have not observed this association. The
findings to date and the plausible
biological mechanisms warrant
additional research in this area (Stern
2005; Chan and Egeland 2004). There is
some recent evidence that
methylmercury may result in genotoxic
or immunotoxic effects. Overall, there is
a relatively small body of evidence from
human studies that suggests exposure to
methylmercury can result in
immunotoxic effects and the NRC
concluded that evidence that human
exposure caused genetic damage is
inconclusive. There are insufficient
human data to evaluate whether these
effects are consistent with levels in the
U.S. population. Because the developing
fetus may be the most sensitive to the
effects from methylmercury, women of

39 Studies investigating the relationship between
methylmercury and cardiovascular effects have
reached different conclusions. Some recent
epidemiological studies of men suggest that
methylmercury is associated with a higher risk of
acute myocardial infarction, coronary heart disease
and cardiovascular disease in some populations.
Other research with less corroboration suggest that
reproductive, renal, and hematological impacts may
be of concern. There are insufficient human data to
evalaute whether these effects are consistent with
levels in the U.S. population. See RIA for CAMR
chapter 2.
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child-bearing age are regarded as the
population of greatest interest when
assessing methylmercury exposure.

The predominant pathway of Hg
exposure to both humans and wildlife is
consumption of fish. Critical elements
in estimating methylmercury exposure
and risk from fish consumption include
the concentrations of methylmercury in
the fish consumed, the quantity of fish
consumed,*® and how frequently the
fish is consumed. There is a great deal
of variability among individuals in fish
consumption rates. However, our
analysis indicates that the typical U.S.
consumer eating moderate amounts of a
wide variety of low-mercury fish from
restaurants and grocery stores is not
expected to ingest harmful levels of
methylmercury from fish. Those who
regularly and frequently consume large
amounts of fish, or fish with higher
levels of methylmercury, are more
exposed. The EPA and Food and Drug
Administration jointly, as well as states,
have issued fish consumption advisories
to inform people of ways to reduce
exposure to methylmercury from fish.

As part of its long term U.S.
population surveillance, the U.S.
Centers for Disease Control (CDC)
assessed Hg concentrations in blood of
over 3,600 women of child-bearing age
under the National Health and Nutrition
Examination Survey (NHANES). A
recent analysis of these data reported
that about 6 percent of these women of
child-bearing age have levels of Hg in
their blood that are at or above the U.S.
EPA’s RID, described below. The CDC
also surveyed the same group of women
about their eating habits. An analysis of
1500 of these women showed that Hg
blood levels were higher in the women
who reported eating three or more
servings of fish in the month before they
were tested. It is reasonable to conclude
that methylmercury contained in
seafood may be responsible for elevated
levels of Hg in U.S. women of child-
bearing age.*1

As described below, the analysis
supporting today’s action focuses on
assessing exposure from freshwater fish
caught and consumed by recreational
and subsistence anglers because
available information indicate that U.S.
utility Hg emissions may affect the
methylmercury concentrations in these
fish. EPA also considered the following
fish consumption pathways:
Consumption from commercial sources
(including saltwater and freshwater fish
from domestic and foreign producers);

40 A precise estimate of methylmercury exposure
depends on quantity of fish consumed as a function
of an individual’s body weight.

41289 JAMA 1667 (April 2, 2003).

consumption of recreationally caught
marine fish, consumption of
recreationally caught estuarine fish; and
consumption of commercial fish raised
at fish farms (aquaculture). For a
number of reasons, as explained in the
TSD, current information does not
suggest that these latter pathways
present meaningful risks of ingestion of
utility-attributable methylmercury.

The EPA’s 1997 Mercury Study
Report to Congress suggests a plausible
link between anthropogenic releases of
Hg from industrial and combustion
sources in the U.S. and methylmercury
in fish in the U.S. However, other
sources of Hg emissions, including Hg
from natural sources (such as volcanos)
and anthropogenic emissions in other
countries, contribute to the levels of
methylmercury observed in fish in the
U.S.42 Our current understanding of the
global Hg cycle and the impact of the
anthropogenic sources allow us to make
estimates on a global, continental, or
regional scale of their relative
importance. It is more difficult to make
accurate predictions of the fluxes on a
local scale given our current
understanding.

We recognize that it is also difficult to
quantify with precision how a specific
change in air deposition of Hg leads to
a change in fish tissue levels. We further
recognize that the relationship between
the amount of Hg emissions reduced
and the attendant reduction in
methlymercury fish concentrations
depends upon the specific
characteristics of the waterbody at issue.
Nevertheless, science continues to
evolve and EPA has made substantial
progress in developing methods for
assessing the amount of methylmercury
in fish tissues that may be traced to
emissions from coal-fired U.S. Utility
Units. We describe our methodology
below and why this methodology is
sufficient to support today’s action.

As discussed above, we are focusing
on consumption of self-caught,
freshwater fish. We estimate that there

42 Recent Hg estimates (which are highly
uncertain) of annual total global emissions from all
sources (natural and anthropogenic) are about 5,000
to 5,500 tons per year (tpy). Of this total, about
1,000 tpy are estimated to be natural emissions and
about 2,000 tpy are estimated to be contributions
through the natural global cycle of re-emissions of
Hg associated with past natural releases and
anthropogenic activity. Current anthropogenic
emissions account for the remaining 2,000 tpy.
Given the global estimates noted above, U.S.
anthropogenic Hg emissions are estimated to
account for roughly 3 percent of the global total,
and U.S. utilities are estimated to account for about
1 percent of total global emissions. Deposition from
U.S. utilities is described in greater detail below.
Utility RTC at 7-1 to 7-2; Mercury NPR, 69 FR
4657-58 (January 20, 2004); RIA for CAMR chapters
5-6.

are approximately 27.9 million
recreational freshwater fishers in the
U.S. population, including fishers who
do not eat (e.g., release) their catch.
Based on application of a “‘consuming”
factor and a ‘“‘sharing” factor to the
estimate of recreational fishers, as
discussed further in the RIA to CAMR,
we estimate that approximately 58.6
million individuals in the U.S.
population consume recreationally-
caught freshwater fish. Of these
individuals, we estimate that
approximately 7.5 to 10.5 million are
women of child-bearing age (that is, 15—
44 years old), about 500,000 of whom
are expected to give birth in any one
year. We estimate that the mean
recreational freshwater fish
consumption rate for these women is 8
grams/day, and the 95th percentile
recreational freshwater fish
consumption rate is 25 grams/day. A
subset of recreational freshwater fish
consumers may consume at higher
levels, as discussed below. In addition,
subsistence fishers and fishers in certain
ethnic groups are expected to have
generally higher fish consumption rates
than consumers of recreational
freshwater fish. These sub-populations
are discussed below.

B. The Methylmercury Reference Dose

EPA generally quantifies risk of
adverse health effects other than cancer
by calculating a reference value (RfV). In
general, an RfV is an estimation of an
exposure that is likely to be without an
appreciable risk of adverse effects over
a lifetime. See http://www.epa.gov/iris/
gloss8.htm. RfVs for exposure by
ingestion are called reference doses
(RID).

The EPA defines an RfD as “an
estimate (with uncertainty spanning
perhaps an order of magnitude) of a
daily oral exposure to the human
population (including sensitive
subgroups) that is likely to be without
an appreciable risk of deleterious effects
during a lifetime. It can be derived from
a NOAEL (no observed adverse effect
level), LOAEL (lowest observed adverse
effect level), or benchmark dose, with
uncertainty factors generally applied to
reflect limitations of the data used.” See
http://www.epa.gov/iris/gloss8.htm.

As stated above, an RfD is derived by
choosing a point of departure from
animal or human data. This can be a
NOAEL or LOAEL, either of which may
be defined by applying statistical tests
and scientific judgment to the data.
When the data are sufficient, one can
apply a mathematical model to obtain a
benchmark dose (BMD). The BMD is the
dose at which a particular level of
response (i.e., the benchmark response,
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or BMR) for some outcome of concern

is found to occur. One can then derive

a BMD lower confidence limit (BMDL),
which is a statistical lower bound on the
chosen BMD, an exposure expected to
produce a specified effect in some
defined percentage of a test population.

The point of departure (again,
NOAEL, LOAEL, or BMDL) is divided
by uncertainty/variability factors to
arrive at the RfD. The uncertainty
factors are intended to account for
variability and uncertainty in the data.
The size of an uncertainty/variability
factor is determined by the adequacy or
limitations of the data and is typically
either 10 or 3 for each type of variabilty.
For example, uncertainty factors may be
employed for extrapolating from
animals to humans, variability in
human susceptibility (sensitive
populations), and extrapolating from
subchronic to chronic exposures. The
resulting RfD is believed to be the
amount of a chemical which, when
ingested daily over a lifetime, is likely
to be without an appreciable risk of
deleterious effects to humans, including
sensitive subpopulations.

In 2001, EPA published an RfD for
methylmercury that is based on a BMD
approach. This quantitative risk
estimate was based on data from
developmental neurotoxicity studies
mentioned above; specifically, deficits
in tests associated with ability to learn
and process information. EPA applied
an uncertainty/variability factor of 10 to
the point of departure (BMDL) to derive
the RfD. EPA’s RfD for methylmercury
is 0.1 pg/kg bw/day, which is 0.1
micrograms of Hg per day for each
kilogram of a person’s body weight.

As noted in the Hg Proposal, at the
direction of Congress, EPA funded the
NAS to perform an independent
evaluation of the available data related
to the health impacts of methylmercury
and provide recommendations for EPA’s
RfD. The NAS/National Research
Council (NRC) conducted an 18-month
study of the available data on the health
effects of methylmercury. The review by
the NAS, published in July 2000,
concluded that the neuro-
developmental effects are the most
sensitive and well-documented effects
of methylmercury exposure. The NRC
advised revising the basis of the RfD,
which used data from a short-term
exposure in Iraq, to incorporate new
studies on children exposed in utero
when their mothers ate seafood
containing Hg. EPA subsequently
established a reference dose of 0.0001
mg/kg bw/day. NAS determined that
EPA’s RfD “is a scientifically justified
level for the protection of public
health.”

The methylmercury RfD is further
described in the RIA, chapter 2 and in
other EPA documents (IRIS, U.S. EPA
2001; Water Quality Criteria for the
Protection of Human Health:
Methylmercury, EPA-823-R—-01-001).
Briefly, EPA used as the point of
departure BMDLs for multiple
endpoints from the three studies of in
utero methylmercury exposure and
effects. These were conducted in the
Faroes and Seychelles Islands and in
New Zealand.#3 All of the endpoints
were children’s scores on
neuropsychological tests. Consistent
with NRC recommendations, an
uncertainty/variability factor of 10 was
used to account for pharmacokinetic
and pharmacodynamic variability in the
human population. In the EPA
documents, one data set from the Faroes
(Boston Naming Test, full cohort) is
displayed for all calculations as an
example of the multiple BMDLs which
serve as the basis for the RfD.

In determining the RfD for
methylmercury, EPA said that the “RfD
can be considered a threshold for a
population at which it is unlikely that
adverse effects will be observed” (Water
Quality Criteria for the Protection of
Human Health: Methylmercury, EPA-
823-R—-01-001). The RfD was calculated
to be a level “likely to be without an
appreciable risk,” of “deleterious
effects” for all populations, including
sensitive subgroups. EPA does not
further quantify the degree of risk which

43 More specifically, the subjects of the Seychelles
longitudinal prospective study were 779 mother-
infant pairs from a fish-eating population (Myers et
al., 1995a—c, 1997; Davidson et al., 1995, 1998).
Infants were followed from birth to 5.5 years of age,
and assessed at various ages on a number of
standardized neuropsychological endpoints. The
independent variable was maternal-hair Hg levels.
The Faroe Islands study was a longitudinal study
of about 900 mother-infant pairs (Grandjean et al.,
1997). The main independent variable was cord-
blood Hg; maternal-hair Hg was also measured. At
7 years of age, children were tested on a variety of
tasks designed to assess function in specific
behavioral domains. The New Zealand study was a
prospective study in which 38 children of mothers
with hair Hg levels during pregnancy greater than
6 ppm were matched with children whose mothers
had lower hair Hg levels (Kjellstrom et al., 1989,
1986). At 6 years of age, a total of 237 children were
assessed on a number of neuropsychological
endpoints similar to those used in the Seychelles
study (Kjellstrom et al., 1989). The Seychelles study
yielded no statistically significant evidence of
impairment related to in utero methylmercury
exposure, whereas the other two studies found
dose-related effects on a number of
neuropsychological endpoints. In the assessment
described here, an integrative analysis of all three
studies was relied upon in setting the point of
departure for derivation of the RfD. As noted by
NRC in reference to data from the Seychelles, Faroe
Islands, and New Zealand, “‘because those data are
epidemiological, and exposure is measured on a
continuous scale, there is no generally accepted
procedure for determining a dose at which no
adverse effects occur.” (NRC 2000)

would be expected for exposures at or
above the methylmercury RfD. This is
the case for all of EPA’s RfDs.
Additional regulatory values support a
similar threshold approach for
describing risks to methylmercury
exposure. For example, the World
Health Organization sets the level at
0.23 pg/kg/day; Health Canada sets the
level at 0.2 pg/kg/day; and the Agency
for Toxic Substances and Disease
Registry (ATSDR) sets a value of 0.3 pg/
kg/day.

EPA has established the RfD at a level
such that exposures at or below the RfD
are unlikely to be associated with
appreciable risk of deleterious effects. It
is important to note, however, that the
RfD does not define an exposure level
corresponding to zero risk; exposure
near or below the RfD could pose a very
low level of risk which EPA deems to
be non-appreciable. It is also important
to note that the RfD does not define a
bright line, above which individuals are
at risk of adverse effects.

Further, in EPA’s 1989 Residual Risk
Report to Congress, we stated:

It should be noted that exposures above an
RID or RfC do not necessarily imply
unacceptable risk or that adverse health
effects are expected. Because of the inherent
conservatism of the RfC/RfD methodology,
the significance of exceedances must be
evaluated on a case-by-case basis,
considering such factors as the confidence
level of the assessment, the size of UF used,
the slope of the dose-response curve, the
magnitude of the exceedance, and the
number or types of people exposed at various
levels above the RfD or RfC.44

44.S. Environmental Protection Agency. 1989.
Risk Assessment Guidance for Superfund: Volume
1. Human Health Evaluation Manual (Part A). Office
of Emergency and Remedial Response. Washington,
DC, EPA/541/1-89/002, at 5253 http://
www.epa.gov/oswer/riskassessment/ragsa/pdf/
ch8.pdf (Residual Risk Report). The Residual Risk
Report further stated:

It is expected that an HI (i.e., hazard index (HI)),
which is the sum of more than one hazard quotient
for multiple substances and/or multiple exposure
pathways) less than 1 that is derived using target
organ specific hazard quotients would ordinarily be
considered acceptable. If the HI is greater than 1,
then the amount by which the HI is greater than 1,
the uncertainty in the HI, the slope of the dose-
response curve, and a consideration of the number
of people exposed would be considered in
determining whether the risk is acceptable.
Evaluation of the acceptable value for an HQ (i.e.,
hazard quotient (HQ), which is the ratio of the
exposure level to a reference exposure level (e.g.,
RfD)) or an HI of 1 also would consider the values
of UFs (i.e., uncertainty/variability factor (UF)),
which is a default factor—generally 10-fold—used
in operationally deriving the RfD or RfC from
experimental data) and the confidence in the RfC
that are used in the calculation of the HI. In general,
it is considered that each UF is somewhat
conservative; because all factors are not likely to
simultaneously be at their most extreme (highest)
value, a combination of several factors can lead to
substantial conservatism in the final value. Larger

Continued
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C. Methylmercury Levels in Fish and the
Methylmercury Water Quality Criterion

As noted above, the most important
pathway of exposure to Hg for humans
is through the consumption of fish and
seafood. These include saltwater fish
such as tile fish, shark, and swordfish,
which are most often caught
commercially. They also include
freshwater fish such as bass, perch, and
walleye, which are often caught
recreationally, commercially, or for
personal consumption or distribution.
Generally shellfish have lower levels of
methylmercury than do finfish. The
levels of Hg in fish and shellfish are
variable, with mean levels ranging from
non-detectable to 1.45 mg/kg,
depending on species. See FDA Mercury
Levels in Commercial Fish and Shellfish
(http://www.cfsan.fda.gov/~frf/sea-
mehg.html).

Methylmercury exposure is a function
of how much fish is eaten (on a
bodyweight basis), how frequently fish
is eaten, and the methylmercury
concentration in the fish. As a result,
estimates of the amount and type of fish
consumption are important to assessing
the impacts of methylmercury attributed
to coal-fired Utility Units on public
health.

Hg is emitted from powerplants in
three forms: Elemental Hg, reactive
(oxidized) Hg, and particulate Hg. Most
of the local and regional Hg deposition
is associated with the emissions of
reactive Hg. For this reason, the
magnitude of reactive Hg emission from
powerplants is critical to Hg deposition
in the United States. As noted above,
FGD and SCR control technologies are
most effective in controlling reactive Hg
emissions. As indicated by Table VI-2,
roughly 90 percent of the Hg reductions
under CAIR in 2020 are reactive Hg. As
a result, the SO, and NOx limits
established by CAIR yield significant
reductions (roughly 70 percent) in
reactive Hg emissions from
powerplants.

Americans eat fish from a variety of
sources. An individual’s fish diet can be
composed of commercial fish and
shellfish (both imported and domestic),
fish from aquaculture (or farm raised
fish for commercial sale), and fish from
non-commercial sources (e.g.,
recreationally caught fish, fish caught to

composite UF lead to more conservative RfC.
Conversely, lower composite UF are less
conservative and usually indicate a higher level of
confidence in the RfC. Intermediate UF values or a
mixture of high and low UF would require an
examination of the relative contribution of various
chemicals to the HI. Thus, an HI or HQ greater than
1 may be considered acceptable based on
consideration of other factors.

Id. at 125.

meet dietary needs, and/or fish caught
for cultural or traditional reasons).
These fish may come from marine,
estuarine, or freshwater sources.

Using the 2001 RfD and information
on Hg exposure routes, EPA published
a recommended ambient water quality
criterion for the states’ and tribes’ use in
setting water quality standards for U.S.
waters (freshwater and estuarine) that
are designed to protect human health.
EPA issued the methylmercury water
quality criterion in 2001. Water Quality
Criterion for the Protection of Human
Health: Methylmercury. EPA-823—-R—
01-001. Office of Science and
Technology, Office of Water, USEPA,
Washington, DC, USEPA 2001) Because
of the wide variability in
methylmercury bioaccumulation among
waterbodies, EPA set the criterion as a
fish tissue level rather than as an
ambient water concentration. The
criterion is 0.3 mg/kg (milligram
methylmercury per kilogram of wet-
weight fish tissue). The criterion is a
risk assessment number that states and
authorized tribes may use in their
programs for protection of designated
uses.

The Clean Water Act (CWA) and
EPA’s regulations specify requirements
for adoption of water quality criteria.
States and authorized tribes must adopt
water quality criteria that protect
designated uses. See CWA section
303(c)(2)(A). Water quality criteria must
be based on a sound scientific rationale
and must contain sufficient parameters
or components to protect the designated
uses. See 40 CFR 131.11. States and
authorized tribes must adopt criteria for
all toxic pollutants where EPA has
established ambient water quality
criteria where the discharge or presence
of these pollutants could reasonably
interfere with the designated uses. See
CWA Section 303(c)(2)(B). EPA issued
guidance on how states and authorized
tribes may comply with section
303(c)(2)(B) which is now contained in
the Water Quality Standards Handbook:
Second Edition (EPA, 1994). States and
authorized tribes that decide to use the
recommended methylmercury criterion
as the basis for new or revised
methylmercury water quality standards
have the option of adopting the criterion
as a fish tissue concentration into their
water quality standards, adjusting the
criterion to account for state or local
exposure, or adopting it as a traditional
water column concentration. States and
authorized tribes remain free not to use
EPA’s current recommendations,
provided that their new or revised water
quality criteria for methylmercury
protect the designated uses and are

based on a scientifically defensible
methodology.

The methylmercury water quality
criterion incorporated the RfD, data on
freshwater and estuarine finfish and
shellfish consumption for the target
population (the adult general
population), and information on
exposure to methylmercury as a result
of consumption of marine fish (for
methylmercury, exposure from any
route other than eating fish is
negligible). Specifically, EPA assumed a
default intake of freshwater and
estuarine and marine finfish and
shellfish of 17.5 grams per day (or two
8-ounce meals a month) conforming to
EPA’s methodology. (EPA;
“Methodology for Deriving Ambient
Water Quality Criteria for the Protection
of Human Health (2000),” EPA-822-B—
00—-004 (October 2000) (2000 Water
Quality Criteria Methodology”’)). This
default (to be used by EPA for national
criteria or others in the absence of data
specific to a waterbody) is the 90th
percentile total (commercial and non-
commercial) freshwater and estuarine
finfish and shellfish consumption
reported by adults, both consumers and
non-consumers. The source of this data
is the 1994-1996 Continuing Study of
Food Intake by Individuals (CSFII). This
is a large ongoing U.S. food
consumption survey conducted by
USDA.

In addition, in accordance with EPA’s
published methodology, in developing
the criterion, EPA used a relative source
contribution (RSC) approach to
apportion the RfD to ensure that the
water quality criterion is protective,
given other sources of exposure. The
RSC approach apportions the RfD
according to routes of exposures; for
methylmercury this adjustment was
done to account for marine fish
consumption, as the criterion is for
freshwater and estuarine finfish and
shellfish. In deriving the methylmercury
water quality criterion, EPA assumed an
exposure to methylmercury in marine
fish that is equivalent to 27 percent of
RfD. That is, EPA developed the
criterion so that it would be protective
even if an individual is consuming
typical amounts of fish from other
sources (i.e., marine fish).

D. EPA’s Methodology for Assessing
Methylmercury Levels in Fish Tissues

To estimate methylmercury levels,
including methylmercury attributable to
Utility Units, in consumed freshwater
fish, EPA’s analysis relied primarily on
monitoring data (i.e., fish tissue samples
collected from freshwater sites across
the study area). EPA used sources of
national-level monitored Hg data. The
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National Listing of Fish and Wildlife
Advisories (NLFA), which is maintained
by EPA, contains data from over 80,000
fish tissue samples across the U.S. In
addition to the NLFA, EPA’s National
Fish Tissue Survey (NFTS) provides
useful data. Conducted in 2000-2003,
this dataset includes fish tissue samples
from 500 randomly selected lakes and
reservoirs across the U.S. EPA considers
these combined two data sets to be
sufficiently comprehensive and
sufficiently inclusive of the waterbodies
of highest exposure for use in EPA’s
regional analysis, although, as discussed
in the TSD, for certain areas of the
country, gaps in the datasets have led
EPA to rely on overall regional trends to
draw conclusions for local areas.

The NLFA is the most extensive
available source of fish tissue sampling
data for Hg. It currently includes fish
tissue contaminant data collected by
states (and submitted to EPA) from over
10,000 locations nationwide, with most
of the locations in the eastern half of the
U.S. In general, the States historically
sampled waterbodies in areas of
suspected contamination. More
recently, states have also focused
sampling efforts on areas of elevated
fishing pressure. Almost all of the tissue
samples include tests for Hg. The NLFA
includes roughly 83,000 Hg samples
collected in the U.S. between 1967 and
2002. In the dataset, most samples are
described according to the sample
location, sample date, measured Hg
concentration, species and size of fish,
and the part of the fish sampled.

Based on the geographic coordinates
provided in the NLFA database, EPA
also defined two additional fields for
each Hg sample:

—The eight-digit watershed
(hydrological unit code (HUC)
(discussed below)) in which the
sample was located; and

—The type of waterbody (i.e., lake or
river/stream) from which the sample
was taken.

The HUGC, developed by the USGS,
spatially delineates watersheds
throughout the United States.
Hydrologic units are available at four
levels of aggregation, ranging from a
two-digit regional level (21 units
nationwide) to the eight-digit HUC
(2,150 distinct units). The eight-digit
HUC-level designation is useful for this
analysis because it provides a nationally
consistent approach for grouping
waterbodies on a “local” scale (the
average HUC area is 1,631 sq mi).45

45 More information regarding these hydrological
units can be found through the USGS Web site
http://water.usgs.gov/GIS/huc.html.

We made the water body type
assignments using proximity analysis in
ArcINFO. Each sampling site was
assigned to either a flowing (e.g., river,
stream) or a stationary (e.g., lake,
reservoir) waterbody, according the type
of waterbody most closely located to the
site’s lat/long coordinates. We used
National Hydrology Dataset (NHD) in
the proximity analysis.

For purposes of the modeling
described below, we restricted the
samples selected from the NLFA data to
those that met the following criteria:

¢ Collected after 1999;

e Sampled from freshwater species
(i.e., saltwater species are excluded from
the analysis); and

e Sampled from freshwater (rather
than estuarine or coastal) waterbodies.

These NLFA Hg sampling data were
supplemented with additional
observations from EPA’s National Fish
Tissue Survey (NFTS). Compiled in
2000-2003, this dataset includes fish
tissue samples from 500 randomly
selected lakes and reservoirs across the
U.S. Combining data from NLFA and
NFTS, samples from 1633 lake and river
sampling sites were selected for the
analysis.

Although the NLFA and NFTS
provide rich sources of data on Hg
levels in freshwater fish for the study
area, the fish tissue samples in these
databases vary in several respects. For
example, they vary according to the size
and species of fish sampled and
according to the sampling method used
(e.g., the cut of fish sampled). We
limited the samples we used for this
analysis to fish likely to be caught and
consumed, defined for this analysis as
fish greater than or equal to seven
inches in length.

The TSD describes in more detail how
we used the data available in the NLFA
and NFTS datasets.

E. Air Quality Modeling of the Impacts
of Utility Unit Hg on Fish Tissue Levels

EPA conducted computerized
modeling that indicates the effects of
various scenarios for Utility Unit Hg
emissions on fish tissue at the NLFA—
NFTS sites across the country, in both
a 2001 base case and in projected
control cases for the year 2020. This
section summarizes the emissions
inventories used in those modeling
scenarios, and the air quality modeling,
that serve as the basis for determining
the fish tissue impacts of Hg from
Utility Units at various levels of
emissions.

EPA used a sophisticated air quality
model to estimate baseline and post-
control annual total Hg deposition for
each scenario. EPA then combined the

estimated changes in Hg depositions
with fish tissue data to determine
estimated changes in methylmercury
levels in fish tissues. EPA then
combined those changes in fish tissue
methylmercury levels with estimates of
fish consumption, for use in estimating
exposure levels.

1. Air Quality Modeling for Hg
Deposition From Utility Mercury
Emissions

This section summarizes the methods
for estimating Hg deposition for 2001
and 2020 base cases and control
scenarios. EPA estimated the Hg
deposition changes using national-scale
applications of the Community Multi-
Scale Air Quality (CMAQ) model in the
contiguous United States.

a. CMAQ Model and Hg Deposition
Estimates. CMAQ is a three-dimensional
grid-based Eulerian air quality model
designed to estimate annual particulate
concentrations and Hg deposition over
large spatial scales (e.g., over the
contiguous United States). Because it
accounts for spatial and temporal
variations as well as differences in the
reactivity of emissions, CMAQ is useful
for evaluating the impacts of changes in
utility Hg emissions, under various
scenarios, on U.S. Hg deposition. Our
analysis applies the modeling system to
the entire United States for the
following emissions scenarios:

(1) A 2001 base year;

(2) A 2001 base year of utility Hg
emissions only;

(3) A 2020 projection that includes
utility Hg emissions as reduced through
implementation of CAIR;

(4) A 2020 projection with utility Hg
emissions zeroed-out; 46

(5) A 2020 projection that includes
utility Hg emissions as reduced through
implementation of CAMR (which, in
turn, reflects both CAIR reductions and
the reductions from the additional, 2018
controls); and

(6) A 2020 projection that includes
utility Hg emissions as reduced through
a second CAMR option (this second
CAMR option reflects both CAIR
reductions and a set of additional
reductions that are tighter than the ones
adopted in CAMR).

The CMAQ version 4.3 was employed
for this CAMR modeling analysis. This
version reflects updates in a number of
areas to improve performance and
address comments from the peer review.
CMAQ simulates every hour of every
day of the year and, thus, requires a

46 The reference to “zeroed out”” means that the
modeled inventory did not include any amount of
Hg emissions from utilities. This “zero-out”
technique allows focus on the impact of the utilities
alone.
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variety of input files that contain
information pertaining to the modeling
domain and simulation period. These
include hourly emissions estimates and
meteorological data in every grid cell, as
well as a set of pollutant concentrations
to initialize the model and to specify
concentrations along the modeling
domain boundaries. These initial and
boundary concentrations were obtained
from output of a global chemistry
model. We use the model predictions in
a relative sense by first determining the
ratio of Hg deposition predictions. The
calculated relative change is then
combined with the corresponding fish
tissue concentration data to project fish
tissue concentrations for the future case
scenarios.

b. Modeling Domain and Simulation
Periods. The modeling domain
encompasses the lower 48 States and
extends from 126 degrees to 66 degrees
west longitude and from 24 degrees
north latitude to 52 degrees north
latitude. The modeling domain is
segmented into rectangular blocks
referred to as grid cells. The model
actually predicts pollutant
concentrations for each of these grid
cells. For this application, the
horizontal grid cells are roughly 36 km
by 36 km. In addition, the modeling
domain contains 14 vertical layers with
the top of the modeling domain at about
16,200 meters. Within the domain each
vertical layer has 16,576 grid cells.

The simulation periods modeled by
CMAQ included separate full-year
application for each of the emissions
scenarios modeled.

c. Model Inputs. CMAQ requires a
variety of input files that contain
information pertaining to the modeling
domain and simulation period. These
include gridded, hourly emissions
estimates and meteorological data and
initial and boundary conditions.
Separate emissions inventories were
prepared for the 2001 base year and
each of the future-year base cases and
control scenarios. All other inputs were
specified for the 2001 base year model
application and remained unchanged
for each future-year modeling scenario.

CMAQ requires detailed emissions
inventories containing temporally
allocated emissions for each grid cell in
the modeling domain for each species
being simulated. The previously
described annual emission inventories
were preprocessed into model-ready
inputs through the emissions
preprocessing system. Details of the
preprocessing of emissions are provided
in the Clean Air Interstate Rule
Emissions Inventory Technical Support
Document (Emissions Inventory TSD).
Meteorological inputs reflecting 2001

conditions across the contiguous United
States were derived from version 5 of
the Mesoscale Model (MM5). These
inputs include horizontal wind
components (i.e., speed and direction),
temperature, moisture, vertical diffusion
rates, and rainfall rates for each grid cell
in each vertical layer.

The lateral boundary and initial
species concentrations are provided by
a three-dimensional global atmospheric
chemistry and transport model (GEOS-
CHEM). The lateral boundary species
concentrations varied with height and
time (every 3 hours). Terrain elevations
and land use information were obtained
from the U.S. Geological Survey
database at 10 km resolution and
aggregated to the roughly 36 km
horizontal resolution used for this
CMAQ application.

d. CMAQ Model Evaluation. An
operational model performance
evaluation for Hg wet deposition for
2001 was performed to estimate the
ability of the CMAQ modeling system to
replicate base-year wet deposition of Hg.
Because measurements for the dry
deposition of Hg do not currently exist,
the modeled dry deposition
performance could not be evaluated.
The wet deposition evaluation
principally comprises statistical
assessments of model versus observed
pairs that were paired in time and space
on a weekly basis. This evaluation
includes comparisons of model
predictions to the corresponding weekly
measurements from the Mercury
Deposition Network (MDN).

As discussed in the TSD, in EPA’s
view, CMAQ model performance for wet
deposition shows very good agreement
with the MDN monitoring sites with an
underprediction bias well within
accepted performance criteria. It should
be noted that the application of a
sophisticated photochemical grid model
like CMAQ has been demonstrated to be
appropriate to support national and
regional assessments of control
strategies on atmospheric
concentrations such as today’s rule.
Therefore, for purposes of assessing
impacts on regional patterns of Hg
deposition, we aggregate individual
CMAQ grids to watersheds.

2. Emission Inventories and Estimated
EGU (Utility Unit) Emission Reductions

As discussed in the Clean Air
Mercury Rule Emission Inventory
Technical Memorandum, EPA
developed 2001 and 2020 Hg emission
inventories for the air quality modeling.
EPA relied on the 2001 Hg emission
inventory as the base case. The base
case consists of the level of Hg
emissions, including Utility Unit

emissions reduced by controls
implemented for purposes of the acid
deposition provisions and for other
purposes, before reductions under CAIR
(required under CAA section
110(a)(2)(D)) or CAMR (required under
section 111). For comparison purposes,
EPA also conducted an air quality
modeling run of the 2001 Hg emissions
inventories with Utility Units’ Hg
emissions ‘“‘zeroed out.” EPA relied on
the Integrated Planning Model (IPM),
discussed below, to develop projections
of EGU emissions for 2020. The 2020
utility Hg emission inventories reflect
reductions under various control
scenarios.

a. Use of IPM for Estimating Utility
Unit Emissions. EPA projected future
Hg emissions from the power generation
sector using the IPM. The EPA uses IPM
to analyze the projected impact of
environmental policies on the electric
power sector in the 48 contiguous states
and the District of Columbia.

IPM is a multi-regional, dynamic,
deterministic linear programming model
of the U.S. electric power sector. The
EPA used IPM to project both the
national level and the unit level of
Utility Unit Hg emissions under
different control scenarios. The EPA
also used IPM to project the costs of
those controls.

As noted elsewhere, the CAIR SO,
and NOx controls provide the basis for
reducing Hg to the CAIR co-benefit
levels in 2010 and 2020. EPA assumed
that states would choose to implement
the CAIR-required SO, and NOx
reductions by controlling Utility Units,
and by doing so through the EPA-
administered cap-and-trade program.
This assumption is reasonable, for
present purposes, because of the cost-
savings associated with the cap-and-
trade program.

EPA used IPM to project the
distribution within the utility industry
of the emission controls to comply with
CAIR. EPA then was able to use IPM to
project the amount, and geographic
distribution, of Hg emissions that would
result from implementation of those
CAIR-required emissions controls. In
addition, EPA used IPM to project the
geographic distribution of the additional
emissions controls under section 111,
and the associated costs.

In these IPM runs, EPA assumed that
states would implement the Hg
requirements through the Hg cap-and-
trade program that EPA is establishing.
EPA further assumed that the States
would implement the additional
reductions under section 111, beginning
in 2010, through the same cap-and-trade
program. The cap-and-trade program is
implemented in two phases, with a cap
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of 38 tons in 2010 (set at the co-benefits
reduction under CAIR) and a lower cap
of 15 tons in 2018. EPA modeling of
section 111 projects banking of excess
Hg reductions in the 2010 to 2017
timeframe for compliance with the cap
in 2018 and beyond timeframe.
Although states are not required to
adopt the EPA-administered trading
program, this program assures that those
reductions will be achieved with the
least cost. For that reason, EPA believes
it reasonable to assume that States will
adopt the program.

The National Electric Energy Data
System (NEEDS) contains the generation
unit records used to construct model
plants that represent existing and
planned/committed units in EPA
modeling applications of IPM. The
NEEDS includes basic geographic,
operating, air emissions requirements,
and other data on all the generation
units that are represented by model
plants in EPA’s v.2.1.9 update of IPM.

The IPM uses model run years to
represent the full planning horizon
being modeled. That is, several years in
the planning horizon are mapped into a
representative model run year, enabling
IPM to perform multiple year analyses
while keeping the model size
manageable. Although IPM reports
results only for model run years, it takes
into account the costs in all years in the
planning horizon. In EPA’s v.2.1.9
update of IPM, the years 2008 through
2012 are mapped to run year 2010, and
the years 2013 through 2017 are mapped
to run year 2015, and the years 2018
through 2022 are mapped to 2020.47

Model outputs for 2009 and 2010 are
from the 2010 run year. More detail on
IPM can be found in the model
documentation in the docket or at
http://www.epa.gov/airmarkets/epa-ipm
and more discussion of modeled
scenarios can be found in the Regulatory
Impact Assessment for CAIR and CAMR
in the docket.

IPM has been used for evaluating the
economic and emission impacts of
environmental policies for over a
decade. The model’s base case
incorporates title IV of the Clean Air Act
(the Acid Rain Program), the NOx SIP
Call, various New Source Review (NSR)
settlements, and several state rules
affecting emissions of SO, and NOx that
were finalized prior to April of 2004.
The NSR settlements include
agreements between EPA and certain
utilities. IPM also includes various
current and future state programs in
Connecticut, Illinois, Maine,
Massachusetts, Minnesota, New
Hampshire, North Carolina, New York,
Oregon, Texas, and Wisconsin. IPM
includes state rules that have been
finalized and/or approved by a state’s
legislature or environmental agency.
The base case is used to provide a
reference point to compare
environmental policies and assess their
impacts and does not reflect a future
scenario that EPA predicts will occur.

EPA’s modeling is based on various
input assumptions that are uncertain,
particularly assumptions for Hg control
technology, future fuel prices and
electricity demand growth. While IPM
contains an assumption of 90% Hg

removal for ACI and, for modeling
convenience, does not constrain the
timeframe for the availability of
technology, this should not be
interpreted as implying any assessment
of the availability of technology. For
further discussion of the availability of
Hg technology, see EPA’s Office of
Research and Development (ORD)
Control of Emissions from Coal-Fired
Electric Utility Boilers: An Update,
EPA/Office of Research and
Development, March 2005, in CAMR
docket. There may also be technologies
available for SO, and NOx control that
are not accounted for in IPM. Therefore
the technologies that plants may use to
comply with this program may not be
accurately projected by IPM in all cases.
These and other assumptions and
uncertainties are discussed further in
the RIA for CAIR and CAMR in the
docket. More detail on IPM can be
found in the model documentation,
which provides additional information
on the assumptions discussed here as
well as all other assumptions and inputs
to the model (see docket or http://
www.epa.gov/airmarkets/epa-ipm).

b. Emission Estimates. The emission
sources and the basis for current and
future-year inventories are listed in
Table VI-1. Table VI-2 summarizes the
Hg emissions and the change in the
emissions from EGUs (Utility Units) that
we expect to result under the various
EGU control scenarios (under CAIR and
CAMR) that we used in modeling
deposition changes.

TABLE VI—1. EMISSION SOURCES AND BASIS FOR CURRENT AND FUTURE-YEAR MERCURY INVENTORIES

Sector

Emissions source

2001 Base year

Future-year base case projections

Non-point

Power industry electric generating
units (EGUSs).
Non-Utility Point ........c.cccoeniiiieene

All other stationary sources inven-
toried at the county level.

(NEI) data.

draft 2002 NEI.

draft 2002 NEI.

1999 National Emission Inventory

1999 NEI, with medical waste in-
cinerator sources replaced with

1999 NEI, with medical waste in-
cinerator sources replaced with

Integrated Planning Model (IPM).

(1) Department of Energy (DOE)
fuel use projections, (2) Re-
gional Economic Model, Inc.
(REMI) Policy Insight® model,
(3) decreases to REMI results
based on trade associations,
Bureau of Labor Statistics
(BLS) projections and Bureau
of Economic Analysis (BEA)
historical growth from 1987 to
2002, (4) Maximum Achievable
Control Technology category
growth and control assump-
tions.

Same as above.

This table documents only the sources of data for the U.S. inventory. The sources of data used for Canada and Mexico are explained in the
technical support memorandum and were held constant from the base year to the future years.

47 An exception was made to the run year
mapping for an IPM sensitivity run that examined

the impact of a NOx Early Reduction Pool (ERP).

In that run the years 2009 through 2012 were
mapped to 2010 and 2008 was mapped to 2008.
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TABLE VI—2. SUMMARY OF MODELED MERCURY EMISSIONS FOR CLEAN AIR MERCURY RULE

Elemental mercury Reacrt.ri]\/eerc%zla;eous P;rgﬁ:lﬂ?;e Total mercury
2001 Base Case Emissions (tons)
EGU SOUICES ....eeeiieeieee ettt e e 26.26 20.58 1.73 48.57
Non-EGU Point Sources .. 37.85 13.33 7.60 58.78
ATEA SOUICES ....uvviiieiiieeciee e ctee e ette e e sree e et e et e e s ere e e e enneeeennes 5.05 1.53 0.96 7.54
All SOUICES ...ttt ettt e 69.16 35.44 10.29 114.89
2001 Utility Mercury Emissions Zero-Out (tons)
EGU SOUICES ....eeviieieieeeeee ettt ettt 0.00 0.00 0.00 0.00
Non-EGU Point Sources .. 37.85 13.33 7.60 58.78
ATEA SOUICES ....cvviiieiiiee et ettt e et e e et e e e et e e e enaeeeennes 5.05 1.53 0.96 7.54
All SOUICES ..t 42.90 14.86 8.56 66.32
2020 With CAIR Emissions (tons)
EGU SOUICES ...ttt 25.72 7.87 0.83 34.42
Non-EGU Point Sources .. 28.03 10.37 6.61 45.01
ATEA SOUICES ...ccciiiiiiiee ettt e et e e e et e e e e e eeaarareeeeas 5.69 1.30 0.77 7.76
All SOUICES ...ttt e e e e 59.44 19.54 8.21 87.19
2020 With CAIR Utility Mercury Emissions Zero-Out
EGU SOUICES ..ccuveeeeeteie ettt esee e eseee st e st nee e nnnes 0.00 0.00 0.00 0.00
Non-EGU Point Sources .. 28.03 10.37 6.61 45.01
ATEA SOUICES ...vvieeieiiieeitieeeeiteeeesteeessteeeseeeesaeeeessneeesnseeeesnneeas 5.69 1.30 0.77 7.76
All SOUICES ..evvieeciiee ettt e e e aea e 33.72 11.67 7.38 52.77
2020 With CAIR and CAMR
EGU SOUICES ....eveiieteie ettt ettt en e 17.65 6.57 0.83 25.05
Non-EGU Point Sources .. 28.03 10.37 6.61 45.01
Area Sources ..........cccee... 5.69 1.30 0.77 7.76
All SOUICES ...ttt e 51.37 18.24 8.21 77.82
2020 With CAIR and Alternative CAMR Control Option
EGU SOUICES ...ttt ettt 14.33 5.71 0.79 20.83
NON-EGU PoiNt SOUICES ......ccovvieeiiiieeciiee e eee e 28.03 10.37 6.61 45.01
ATEA SOUICES ....eveiieiiiee et ettt e et et e et e e e et e e e eaaeeeennes 5.69 1.30 0.77 7.76
All SOUICES ..ttt a e 48.05 17.38 8.17 73.60

(Note: “Reactive Gaseous Mercury”
refers to oxidized mercury).

(Note: Table IV-2 includes projections
for all EGUs, including other fossil-fired

units, and coal-fired units that are less
than 25 MW.)

¢. Projected Hg Emissions. Table VI-
3 provides projected total Hg emissions
levels in 2010, 2015, and 2020. Because

of the banking of excess emissions

reductions under the first phase of the

Hg program, emissions in the second
phase will be initially higher than the
caps that are required under CAMR.

TABLE VI—3. PROJECTED EMISSIONS OF HG WITH THE BASE CASE 2 (NO FURTHER CONTROLS), WITH CAIR, AND WITH
SECTION 111 CONTROLS

[Tons]

Base Case
CAIR

CAMR
Alternative CAMR Control Option

2010 2015 2020
46.6 45.0 46.2
38.0 34.4 34.0
31.3 27.9 24.3
30.9 25.7 20.1

aBase case includes Title IV Acid Rain Program, NOx SIP Call, and state rules finalized before March 2004.

Source: Integrated Planning Model run by EPA.
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Emissions projections are presented
for affected coal-fired units.

(Note: Table VI-3 includes projections
for all affected units, i.e., coal-fired units
greater than 25 MW.)

3. Effect of Reductions in Utility Unit
Hg Emissions on Regional Patterns of
Mercury Deposition and Fish Tissue
Methylmercury Concentrations

EPA uses CMAQ to predict the effect
of the various control scenarios on Hg
deposition attributable to Utility Units
within the 48 contiguous states. By
averaging the 36 km CMAQ gridded
deposition estimates to the watershed
(i.e., HUC-8) level, EPA is able to
estimate the effectiveness of reductions
in utility Hg emissions in achieving
reductions in deposition attributable
solely to Utility Units. In addition, by
comparing changes in Hg deposition
before and after implementation of rule
requirements at the geographic location
of the fish tissue sample points, EPA is

able to estimate the effect of reductions
in Hg deposition on fish tissue
methylmercury concentrations at the
sample points.

EPA generates these changes in Hg
deposition by comparing two air
modeling scenarios (e.g., a control
scenario versus a baseline scenario for a
particular simulation year). EPA then
translates these changes in Hg
deposition into changes in
methylmercury fish tissue
concentrations based on a
proportionality assumption: i.e., an
incremental percent change in
deposition produces a matching
percentage change in Hg fish tissue
concentrations.48

EPA is able to use these modeled
changes in methylmercury fish tissue
concentrations, together with
information about fish consumption, to
predict changes in population-level Hg
exposure. These exposure changes
reveal the extent to which reductions in

Utility Unit Hg emissions, and the
extent to which remaining Utility Unit
Hg emissions, affect public health.

F. Fish Tissue Levels of Methylmercury
Modeled To Result After
Implementation of CAIR and CAMR

This section describes the amounts of
Utility Unit attributable Hg deposition
onto watersheds (termed HUC), as well
as the Utility-attributable
methylmercury in fish tissue, all under
the various control scenarios modeled.

1. Utility-Attributable Hg Deposition
Patterns

The air quality modeling shows that
total Hg deposition is not highly
impacted by utility deposition. The
small size of this impact is evident
when utility emissions are, in effect,
zeroed out in the 2001 base case. The
following tables summarize impacts on
total Hg deposition and Hg deposition
attributable to Utility Units.

TABLE VI-4.—SUMMARY STATISTICS FOR TOTAL HG DEPOSITION

[Aggregated to the HUC-8 level]

2001 Base | 2001 Utiity | 2020 ?ﬁfﬁ 2020 Utility | 2020 CAMR | 2020 CAMR
case zero out zero out requirements alternative
CAIR)
MiNIMUuM .o 6.94 6.94 6.08 5.90 6.08 6.07
Maximum ............. 54.54 54.38 62.76 62.72 62.76 62.75
50th percentile .... 15.92 14.60 14.59 13.92 14.44 14.39
90th percentile .... 22.16 19.48 19.46 19.04 19.37 19.33
99th percentile 32.35 27.20 29.15 28.93 28.96 28.95
(All units are expressed in micrograms per square meters.)
TABLE VI-5. SUMMARY STATISTICS FOR UTILITY ATTRIBUTABLE HG DEPOSITION
[aggregated to the HUC-8 level]
2001 Base 2020 ‘?Vafﬁ 2020 CAMR | 2020 CAMR
case CAMR) Requirements Alternative
MINIMUM Lot e et e e e e beaebeesaseebeessaeens 0.00 0.00 0.00 0.00
MAXIMUM et et e et e e s sar e e e ne e e e esne e e s enneeeennes 19.71 4.03 3.85 3.80
10 (g I o= T (o1=T o 1] SRR 0.39 0.3 10.26 0.22
90th PErCentile .........ocoiiiiiiii 4.08 1.38 1.16 0.99
99th PEICENTIE ... s 10.15 2.56 217 2.04

(All units are expressed in micrograms per square meters.)

The median deposition level is
reduced by only 8 percent when utilities
emissions are zeroed out in 2001,
suggesting that utilities are not a major
source of Hg deposition in most HUGCs.
Even so, at HUCs with the highest
deposition levels, zeroing out utilities
reduces the 99th percentile deposition
level by 16 percent, suggesting that
there are relatively larger impacts of
utilities in high deposition areas.

48US EPA, 2001. Mercury Maps: A Quantitative
Spatial Link Between Air Deposition and Fish

By 2020, after implementation of
CAIR, significant reductions in
deposition attributable to utilities
occurs. HUCs with high levels of utility
deposition receive a larger reduction in
Utility-attributable Hg deposition
relative to HUCs with a relatively small
level of Utility-attributable deposition.
Specifically, CAIR results in a 75
percent reduction in the 99th percentile
of Utility-attributable deposition, and a
20 percent reduction in the 50th

Tissue: Peer Reviewed Final Report. EPA-823-R—

percentile. CAIR also shifts the
distribution of utility-attributable
deposition. In the 2001 base case, 10
percent of HUGs had greater than 20
percent of deposition attributable to
utilities. In the 2020 post-CAIR base
case, no HUCs had greater than 20
percent of deposition attributable to
utilities, and 90 percent had less than 9
percent of deposition attributable to

utilities.

01-009. Mercury Maps is discussed at length in the

TSD.
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Additional reductions in Hg
emissions due to the CAMR
requirements result in relatively small
additional shifts in the distribution of
deposition. Additional emissions
reductions due to the CAMR
requirements result in a small
additional reduction in the number of
HUCGCs with a high percentage of utility-

attributable emissions. (The incremental
impact of the CAMR alternative relative
to the promulgated CAMR requirements
is very small.)

2. EGU-Attributable Methylmercury
Fish Tissue Levels

The following tables summarize the
methylmercury fish tissue levels

associated with the various Utility Unit
Hg emissions scenarios. All units refer
to mg (of methylmercury) per kg (fish
tissue), or parts per million (ppm). As a
frame of reference, it should be noted
that EPA’s default water quality
criterion is 0.3 mg/kg.

TABLE VI—6. SUMMARY STATISTICS FOR TOTAL FISH TISSUE METHYLMERCURY

[Sample locations]

2001 Base 2001 Utility 2020 Base 2020 CAMR 2020 CAMR

case zero out case CAIR 2020 Zero out requirements alternative
Minimum 0.00 0.00 0.00 0.00 0.00 0.00
Maximum 4.49 3.64 3.65 3.46 3.63 3.61
50th percentile .........ccocooeiiiiiiiiiiiiee 0.25 0.21 0.21 0.20 0.21 0.21
90th percentile ........ccocevviiiiiiniiieeeee 0.90 0.81 0.79 0.77 0.79 0.78
99th percentile ........ccocoeeiiiiiiiiiie 1.80 1.65 1.64 1.57 1.63 1.63

(All units are in mg methylmercury per kg fish tissue.)
TABLE VI—7. SUMMARY STATISTICS FOR UTILITY ATTRIBUTABLE FISH TISSUE METHYLMERCURY
[Across sampling locations]

2020 (with 2020 CAMR 2020 CAMR

2001 Base CAIR) Requirements Alternative
LT 12 10T o PRSP 0.00 0.00 0.00 0.00
Maximum .......... 0.85 0.25 0.19 0.18
50th percentile 0.03 0.01 0.01 0.01
90th percentile 0.11 0.03 0.03 0.03
99th percentile 0.26 0.10 0.09 0.08

(All units are in mg methylmercury per kg fish tissue.)

a. 2001 Base case and 2001 Utility
Zero-out. In the 2001 base case, as a
result of all international and U.S.
emissions, and before U.S. utilities
implement reductions from CAIR or
CAMR, the 50th percentile of the
sample points had an estimated
methylmercury fish tissue concentration
of 0.25 mg/kg. The 90th percentile water
body had an estimated methylmercury
fish tissue concentration of 0.90 mg/kg,
and the 99th percentile had 1.80 mg/kg.

The amount of methylmercury
attributable solely to utilities in the
2001 base case, which becomes evident
when utilities are zeroed out, is of
course much smaller. The 50th
percentile of the sample points had an
estimated methylmercury fish tissue
concentration. attributable solely to
utilities, of 0.03 mg/kg. The 90th
percentile had 0.11 mg/kg, the 99th
percentile had 0.26 mg/kg, and the
maximum individual sample point had
0.85 mg/kg.

It should be recalled that EPA
recommends the water quality criterion
of 0.3 mg/kg as a level that, given fish
consumption at the 90th percentile
level, would result in exposure levels
below the RfD. For present purposes,
EPA does not consider the water quality

criterion of 0.3 mg/kg as a bright-line
test for evaluating fish tissue
methylmercury levels attributable to
U.S. Utility Units. Rather, the criterion
serves as establishing a broad frame of
reference, that serves to place into
context both the overall methylmercury
fish tissue levels (which are attributable
to methylmercury from all sources) and
the methylmercury levels attributable to
Utility Units.

These results indicate the relatively
small percentage of U.S. utility
contribution to U.S. fish tissue
methylmercury levels.

b. 2020: Utilities With CAIR
Reductions. EPA’s modeling shows that
in 2020, as a result of all international
and U.S. emissions, and with U.S.
utilities implementing reductions from
CAIR (but not CAMR), the 50th
percentile of the sample points is
projected to have a methylmercury fish
tissue concentration of 0.21 mg/kg. The
90th percentile is projected to have 0.79
mg/kg, and the 99th percentile is
projected to have 1.64 mg/kg.

The amount of methylmercury in fish
attributable solely to utilities in 2020,
after implementation of the CAIR
reductions (but, again, before CAMR), of
course is smaller. The 50th percentile of

the sample points is projected to have
fish tissue concentration, attributable
solely to utilities of 0.01 mg/kg. The
90th percentile is projected to have 0.03
mg/kg, the 99th percentile is projected
to have 0.10 mg/kg, and the maximum
individual sample point (i.e., the one
with the highest methylmercury levels)
is projected to have 0.25 mg/kg.

Again, using the 0.3 mg/kg
methylmercury water quality criterion
as a broad frame of reference serving to
place in context both the overall
methylmercury fish tissue levels
(attributable to methylmercury from all
sources) and the methylmercury fish
tissue levels attributable to Utility Units,
it is clear that the latter levels, following
implementation of CAIR, are low.

c. 2020: Utilities with CAMR
Controls. The CAMR level of controls
achieve further, albeit small, reductions
in methylmercury fish tissue
concentrations. Compared to the CAIR
controls, the CAMR controls would
further reduce, in 2020, methylmercury
fish tissue concentrations by, in the 99th
percentile, 0.01 mg/kg.

d. 2020: Utilities with Alternative
CAMR Controls. EPA evaluated, but did
not adopt, a slightly tighter level of
CAMR controls. These alternative
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CAMR controls would have achieved
still further, albeit, again small,
reductions in Hg deposition and in fish
tissue methylmercury levels. Compared
to the CAIR controls, these alternative
CAMR controls would reduce
methylmercury fish tissue levels in 2020
by, in the 99th percentile, 0.02 mg/kg.4°

5. Overall Impact of CAIR and CAMR
Controls on Utility Unit Hg Emissions

As described in the CAIR rule, CAIR
reduces EGU Hg emissions from pre-
CAIR levels by a substantial percentage.
CAMR reduces Utility Unit Hg
emissions, from CAIR levels, by 27
percent. CAMR reduces ionic Hg
emissions, those that are most likely to
result in local and regional deposition,
by 17 percent relative to CAIR levels.

These reductions tend to occur from
the largest sources. That is, the larger
the source of Hg emissions, the more
likely it is to implement CAIR or CAMR
controls, and therefore the more likely
it is to reduce its Hg emissions. More
specifically, under the cap-and-trade
system, the marketplace tends to direct
controls to the largest emitters because
those emitters can achieve the most
cost-effective reductions. Compared to
smaller emitters, these larger emitters
have an incentive to implement more
stringent controls, thereby reducing
their emissions further below the level
of their allowances, and thereby
generating a larger number of
allowances for sale to defray control
costs. See ‘“Proposed National
Emissions Standards for Hazardous Air
Pollutants; and in the Alternative,
Proposed Standards of Performance for
New and Existing Sources: Electric
Utility Steam Generating Units,” 9 FR
4652, 4702-03 (Jan. 30, 2004).

G. Exposure to Utility-Attributable
Methylmercury Levels in Fish Tissue

CAIR reduces median Utility-
attributable fish tissue methylmercury
levels, from pre-CAIR levels, by 67
percent. CAIR reduces the 99th
percentile Utility-attributable fish tissue
methylmercury levels, from pre-CAIR
levels, by 60 percent. CAMR reduces
median Utility-attributable fish tissue
methylmercury levels, from CAIR levels,
by 12 percent. CAMR reduces the 99th
percentile Utility-attributable fish tissue
methylmercury levels, from CAIR levels,
by 9 percent.

As a result of these reductions, after
CAIR or CAMR, no sample site remains
in which Utility-attributable, emissions
cause methylmercury fish tissue levels

49 A detailed discussion of the control alternatives
we considered and the reason for our final selection
is contained in the preamble to the final CAMR.

to exceed 0.3 mg/kg (EPA’s water
quality criterion).

Even with these reductions, although
the levels of methylmercury in fish
tissues attributable to Utility Units are
small, the magnitude of methylmercury
exposure depends on consumption
levels and the sensitivity of the
individual. For purposes of assessing
whether utility Hg emissions are
reasonably anticipated to result in
hazards to public health, we focused on
evaluating utility attributable
methylmercury exposures for women of
childbearing age in the general U.S.
population who consume non-
commercial (e.g., recreational)
freshwater fish in U.S. waterbodies.

This section describes available
information as to the consumption
levels of women of child-bearing age
within the population of recreational
fishers who consume at typical levels,
and within high-consumption sub-
populations; and discusses the amounts
of methylmercury that may be ingested
as a result of those consumption levels.

1. General Population

We believe that only those women of
childbearing age who consume
noncommercially caught U.S.
freshwater fish have the potential for
significant exposures to utility-
attributable methylmercury. As a result,
our assessment of the hazards to public
health focuses on those women.

2. Recreational Fishers Who Consume
Fish At Typical Levels.

a. Consumption Levels. For our
analysis of recreational freshwater fish
consumption, EPA has determined that
the sport-caught fish consumption rates
for recreational freshwater fishers
specified as ‘recommended” in the
EPA’s Exposure Factors Handbook
(mean of 8 gm/day and 95th percentile
of 25 gm/day), represent the most
appropriate values for present purposes.
These recommended values were
derived based on ingestion rates from
four studies conducted in Maine,
Michigan, and Lake Ontario (Ebert et al.,
1992; Connelly et al., 1996; West et al.,
1989; West et al., 1993). These studies
are suitable because they included
information for annual-averaged daily
intake rates for self-caught freshwater
fish by all recreational fishers including
consumers and non-consumers. The
mean values presented in these four
studies ranged from 5 to 17 gm/day,
while the 95th percentile values ranged
from 13 to 39 gm/day.59

50 The 39 gm/day value actually represents a 96th
percentile value.

The EPA “recommended values”
were developed by considering the
range and spread of means and 95th
percent values presented in the four
studies. EPA recognizes that use of
mean and 95th percentile consumption
rates based on these four studies may
not be representative of fishing behavior
in every state and that there may be
regional trends in consumption that
differ from the values used in this
analysis. However, EPA believes that
these four studies represent the best
available data for developing
recreational fisher ingestion rates for
present purposes.

As a result, for today’s purposes of
evaluating the potential for health
effects for consumers of recreational
freshwater fish resulting from exposure
to utility-attributable methylmercury,
we consider both the mean of 8 gm/day
consumption and the 95th percentile
amount of 25 gm/day.

b. Levels of Consumption Combined
with Levels of Utility-Attributable
Methylmercury in Fish Tissue. As
described above, fish tissue levels of
Utility-attributable methylmercury, for
virtually all sample points, are only a
fraction of the 0.3 mg/kg (fish tissue)
water quality criterion. EPA evaluated
recreational fish consumers’ exposure to
this Utility-Attributable methylmercury
by calculating the level of exposure to
this methylmercury and comparing it to
the RfD when background exposures are
not considered. For the purposes of
assessing population exposure due
solely to power plants, we create an
index of daily intake (IDI).The IDI is
defined as the ratio of exposure due
solely to power plants to an exposure of
0.1 pug/kg bw/day. The IDI is defined so
that an IDI of 1 is equal to an
incremental exposure equal to the RfD
level, recognizing that the RfD is an
absolute level, while the IDI is based on
incremental exposure without regard to
absolute levels. Note that an IDI value
of 1 would represent an absolute
exposure greater than the RfD when
background exposures are considered.

At either the mean fish consumption
rate of 8 gm/day or the 95th percentile
fish consumption rate of 25 gm/day for
recreational fish consumers discussed
above, and using the 99th percentile
methylmercury fish tissue concentration
attributable to Utility Unit (and a typical
body weight of 64 kg for women of
child-bearing age), the calculated
Utility-attributable methylmercury
exposures are 0.013 pug/kg body weight
per day and 0.04 pug/kg body weight
per day, respectively. Both calculated
exposures are well below the RfD of 0.1
pug/kg body weight per day (an IDI
value well below 1).
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EPA uses the RfD to place ingestion
levels in context. The RfD level of
methylmercury ingestion—0.1 pug/kg
body weight—should not be considered
a bright line standard above which
adverse health effects occur, but rather
as an aid in establishing the context for
evaluating both overall methylmercury
ingestion (arising from methylmercury
from all sources) as well as Utility-
Attributable methylmercury ingestion in
light of consumption rates. Our analysis
concludes that Utility Unit Hg
emissions do not cause hazards to the
health of the general public or higher
fish consuming recreational anglers.

3. High-Level Fish Consumption Sub-
Populations

Although exposure to Utility-
attributable methylmercury from
freshwater fish tissue is quite low for
recreational fishers generally, as just
described, EPA recognizes that certain
sub-populations consume higher levels
of U.S. freshwater fish. These
populations may include a subset of
recreational fishers who consume large
quantities of fish, individuals who are
subsistence fishers, and individuals
who are part of certain ethnic groups.
EPA is aware that at very high
consumption levels, even relatively
small concentrations of methylmercury
in fish may result in exposures that
exceed the RfD.

However, as described in the TSD,
characterization of fish consumption
rates for the highest fish consuming
subpopulations (e.g., Native American
and other ethnic populations exhibiting
subsistence-like consumption) in the
context of a larger regional or national
analysis is technically challenging. Peer
reviewed study data on these
populations is relatively limited,
especially when subjected to the criteria
outlined in the TSD. Many of the high
consumption groups that have been
studied are located near the ocean and
consequently have a significant fraction
of their overall exposure comprised of
saltwater fish. In addition, some of these
studies provide details on seasonal
consumption rates, but do not integrate
these rates to provide an overall mean
annual-averaged consumption rate
relevant to an RfD-based analysis.

Although many of these studies
provide mean consumption rates, few
have identified specific high-end
percentile values (e.g., 90th, 95th or
99th percentile consumption rates).
Instead, many studies, including a
number of non-peer reviewed sources,
cite non-specific high-end or bounding
point estimates (e.g., the range of
consumption rates for the Ojibwe
submitted for the CAMR NODA). While

these point values can be used in
developing high-end bounding
scenarios for evaluating risk to these
groups, they do not support population-
level analysis of exposure since they
cannot be used to fit distributions
characterizing variability in fish
consumption rates across these sub-
populations (as noted above, modeling
of population-level exposures requires
that distributions characterizing fish
consumption rates across a particular
population be developed).

An additional challenge in
characterizing high-level fish
consumption is that care needs to be
taken in extrapolating study results from
one group to another. This reflects the
fact that high-level fish consumption is
often tied to socio-cultural practices and
consequently consumption rates for a
study population cannot be easily
transferred to other groups which may
have different practices (e.g., practices
for one Native American tribe may not
be relevant to another and consequently
behavior regarding fish consumption
may not be generalized).

Despite these challenges in
characterizing high-level consumption,
EPA has developed recommended
subsistence-level fish consumption rates
of 60 g/day (mean) and 170 g/day (95th
percentile) (EPA, 1997, Exposure
Factors Handbook). These values are
based on a study of several Native
American Tribes located along the
Columbia River in Washington State.
Although these consumption rates are
specific to the tribes included in the
study and reflect their particular socio-
cultural practices (including seasonality
and target fish species), EPA believes
that this study does provide a
reasonable characterization of high-
consuming subsistence-like freshwater
fishing behavior (EPA, 1997, Exposure
Factors Handbook). Therefore, in the
absence of data on local practices, EPA
recommends that these consumption
rates be used to model high-consuming
groups in other locations. It is important
to note that, as explained above,
application of these subsistence
consumption rates outside of the
original Columbia River study area
could be problematic because it would
be difficult to transfer these
consumption rates to a different group
that might exhibit different fishing
behavior. However, these recommended
rates can be used to model subsistence
scenarios at different locations.

Although these subsistence
consumption rates are recommended by
EPA, commenters (including NODA
comments obtained for this rule), have
identified alternative consumption rates
for specific high consuming groups that

are in some instances, higher than these
recommended values. For example, a
survey by the Great Lakes Indian Fish
and Wildlife Commission (GLIFWC) (as
referenced in comments to the CAMR
NODA) indicates that consumption rates
by members of Ojibwe Great Lakes
tribes during fall spearing season may
range from 155.8-240.7 g/day and may
range from 189.6-292.8 g/day during the
spring. EPA has reviewed these
comments and does not believe that it
would be appropriate to rely on them
for purposes this rulemaking. First, the
data has not been peer reviewed.
Moreover, it is not clear from the
comments how many people consume
fish at those rates, to what extent those
fish consumers are women of child-
bearing years, and how to annualize
these seasonal sales.5?

For all the above reasons, and despite
comments indicating that some
subgroups may have larger short-term
consumption rates, EPA believes that
the Columbia River-based consumption
rates of between 60 g/day (mean) and
170 g/day (95th percentile) are
appropriate default values for
subsistence fish consumers.

H. EPA Concludes That Utility Hg
Emissions Remaining After Imposition
of Other Requirements of the Act, in
Particular CAA Sections 110(a)(2)(D)
and 111, Do Not Result in Hazards to
Public Health

As discussed above, Congress
mandated that EPA assess hazards to
public health reasonably anticipated to
occur as a result of utility HAP
emissions remaining after imposition of
the requirements of the Act, and to
regulate Utility Units under section 112
if EPA determines that such regulation
is “appropriate”” and ‘“‘necessary.” The
issue of whether the level of Hg
emissions from Utility Units remaining
after implementation of CAA section
110(a)(2)(D), and independently section
111, cause hazards to public health is
directly relevant to our conclusion set
forth in section IV.A. above, namely,
that it is not appropriate to regulate
coal-fired Utility Units under section
112 on the basis of Hg emissions. For
the reasons discussed below, EPA
concludes that the level of Hg emissions
remaining after implementation of
CAIR, and, independently, CAMR,
which implement sections 110(a)(2)(D)
and 111, respectively, do not result in
hazards to public health.

1. “Hazards to Public Health” Under
Section 112(n)(1)(A)

51 As discussed below, the Ojibwe Great Lakes
tribes do not appear to be located in areas with high
utility-attributable Hg deposition.
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Section 112(n)(1)(A) establishes the
backdrop against which our utility
“appropriate and necessary”’
determination should be judged. Again,
we must decide whether we reasonably
anticipate utility Hg emissions
remaining after imposition of the
requirements of the Act to cause hazards
to public health. If they do, then we
must determine whether it is
appropriate and necessary to regulate
Utility Units under section 112. If utility
Hg emissions do not cause public health
hazards, however, which indeed is what
we conclude today, then it is not
appropriate to regulate such emissions
under section 112, and there is no need
to proceed to the “necessary” prong of
the section 112(n)(1)(A) inquiry, as
explained above.

Section 112(n)(1)(A) defines neither
what constitutes a “hazard” to public
health nor what EPA’s obligations
would be if such hazard were identified.
Therefore, we believe that EPA has wide
discretion, using its technical expertise,
to define “hazards to public health,”
and to determine whether Hg emissions
from utilities pose such a hazard. EPA’s
judgment should only be overturned if
it is deemed unreasonable, not merely
because other, reasonable alternatives
exist. Department of Treasury v. FLRA,
494 U.S. 922, 933 (1990); Texas Office
of Public Utility Counsel v. FCC, 265
F.3d 313, 320 (5th Cir. 2001).

Although section 112(n)(1)(A) does
not define “hazards to public health,”
section 112(n)(1)(C) offers guidance
with respect to determining whether Hg
emissions result in hazards to public
health. In that section, Congress asked
the National Institute of Environmental
Health Sciences to conduct a study to
determine the ““threshold level of
mercury exposure below which adverse
human health effects are not expected
to occur.” (Emphasis added) Congress
further mandated that the study include
a threshold for Hg concentrations in fish
tissue which may be consumed,
including consumption by “‘sensitive
populations” without adverse effects on
public health. Implicit in this direction,
is that Congress was concerned, first
about public health, not environmental
effects. EPA has identified the exposure
to Hg through consumption of
contaminated fish as a pathway to
human health effects, and EPA has also,
in its discretion, looked at the health
effects on sensitive populations.

In interpreting what “hazards to
public health’”” might be reasonably
anticipated under section 112(n)(1)(A),
we think it is also useful to look at the
DC Circuit’s Vinyl Chloride decision,
824 F.2d 1146 (1987), and the analysis
EPA articulated in its so-called

“benzene” analysis, 54 FR 38044 (Sept.
14, 1989). Although the Vinyl Chloride
decision and ““benzene’” analysis
address the issue of how to protect
public health “with an ample margin of
safety,” and are thus more stringent
than the standard established in section
112(n)(1)(A), we nevertheless believe
that the general principles articulated in
Vinyl Chloride and the “benzene”
analysis are relevant to our analysis of
assessing hazards to public health
pursuant to section 112(n)(1)(A). Some
of those key principles include: (1)
“Safe” does not mean ‘‘risk free,”
(Administrator is to determine what
risks are acceptable in the world in
which we live, where such activities as
driving a car are considered generally
safe notwithstanding the known risk
involved), Vinyl Chloride, 824 F.2d at
1165; (2) something is ‘‘ ‘unsafe’ only
when it threatens humans with a
significant risk of harm,””” id. at 1153;
(3) EPA, not the courts, has the
technical expertise to determine what
risks are acceptable, id. at 1163; (4) EPA
is permitted to account for uncertainty
and to use “‘expert discretion to
determine what action should be taken
in light of that uncertainty,” id.; and (5)
in determining what is “safe” or
“acceptable,” EPA should consider a
variety of factors, including: (a)
Estimated risk to a maximally exposed
individual (the so-called “maximum
individual risk” or “MIR”); (b) overall
incidence of cancer or other serious
health effects within the exposed
population; (c) the numbers of persons
exposed within each individual lifetime
risk range; (d) the science policy
assumptions and uncertainties
associated with the risk measures; (e)
weight of the scientific evidence for
human health effects; and (f) other
quantified or unquantified health
effects. (See 54 FR at 38045—46, 38057).

In assessing whether remaining utility
HAP emissions pose hazards to public
health, consistent with section
112(n)(1)(C) and the above identified
factors, we looked at the public’s,
including sensitive populations’ (i.e.,
fish consumers), exposure to
methylmercury through fish
consumption attributable to utilities
alone. Based on this assessment, and as
explained further below, EPA concludes
that remaining utility HAP emissions do
not pose hazards to public health.

2. CAIR and CAMR Reduce the Public’s
Methylmercury Exposure Due to Fish
Consumption to Below the
Methylmercury RfD (Below an IDI Value
of 1)

As discussed above, EPA has adopted
a water quality criterion for

methylmercury for states to use in
establishing water quality standards to
protect public health. The criterion,
expressed as a fish tissue concentration,
of 0.3 mg/kg was derived from the
methylmercury RfD (taking into account
the possibility that a person may be
exposed to methylmercury via
commercial fish to some degree, as
expressed in the RSC described
elsewhere). At this level, people
consuming at a high-end fish
consumption rate of 17.5 grams per day
would not be exposed above the
methylmercury RfD. As noted above,
this value represents the 90th percentile
fish consumption rate.

In the base year of 2001 (i.e., prior to
both CAIR and CAMR), fish-tissue
methylmercury concentrations at the
90th percentile, 99th percentile, and
maximum (that is, the single highest
concentration) levels, attributable to
utilities, are 0.11, 0.27, and 0.85 mg/kg,
respectively. CAIR reduces the utility-
attributable methylmercury fish-tissue
concentrations at the 90th percentile,
99th percentile, and maximum level to
0.03, 0.10, and 0.25 mg/kg, respectively.
CAMR reduces these concentrations
even further to 0.03, 0.09, and 0.19 mg/
kg, respectively. These post CAIR and
CAMR levels are considerably below the
methylmercury water quality criterion
of 0.3 mg/kg.

At all of these post-control
methylmercury levels, fish consumers at
the water quality criterion 90th
percentile consumption level of 17.5
grams per day are well below the RfD
(below an IDI value of 1). Further, these
concentration values when applied to
the 95th percentile consumption rate for
recreational freshwater anglers
identified in EPA’s Exposure Factors
Handbook, i.e., 25 grams per day, also
result in exposures below the RfD
(below an IDI value of 1). As a result,
it is evident that the general population
(which is expected to consume less U.S.
freshwater fish than recreational
anglers) does not confront hazards to
public health from utility-attributable
methylmercury.

At the methylmercury fish tissue
concentrations attributable to utilities
remaining after implementation of CAIR
and CAMR, it is possible that consumers
eating at the subsistence-level fish
consumption rates of 60 g/day (mean)
and 170 g/day (95th percentile), see
Exposure Factors Handbook, could
exceed the RfD (an IDI value greater
than 1) as a result of utility-attributable
emissions if they are in fact consuming
fish from the most contaminated
locations. In other words, for a fish
consumer to exceed the RID (an IDI
value greater than 1) as a result of utility
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Hg emissions, they have to both (1)
consume fish at the highest
consumption rates and (2) consume fish
from waterbodies with the highest levels
of utility-attributable Hg fish-tissue
concentrations. As discussed in the
TSD, the probability of these factors
converging is quite low. For example,
after CAIR, the probability that a
recreational angler will exceed the RfD
(an IDI value greater than 1) exclusively
as a result of utility Hg emissions is only
0.01 percent. After CAMR, the
probability drops even lower. Our
analysis further shows that even if there
were a convergence of the unlikely
factors of consuming at the 99th
percentile consumption rates and at the
99th percentile methylmecury fish
tissue concentrations, exposure would
exceed the RfD by only 10 percent (an
IDI value of 1.1). Exceeding the RfD by
this amount (an IDI value of 1.1) does
not mean that an adverse effect will
occur. Indeed, 10 percent above the RfD
(an IDI value of 1.1), or 0.11 ug/kg-bw/
day, is below the World Health
Organization’s level of 0.23 pg/kg-bw/
day.52

Consumption rates for subsistence
fishers are much higher than
recreational anglers. As such, these
populations have a greater probability of
exceeding the RfD (an IDI value greater
than 1). For this to happen, the
subsistence fisher still must be at the
high-end of the distribution for both
consumption and utility-attributable
methylmercury fish tissue
concentrations. Our statistical data
suggest that subsistence anglers at the
99th percentile consumption rate and
the 99th percentile concentration level
could exceed the RfD (an IDI value
greater than 1). Holding consumption
rates at the 99th percentile, the
subsistence angler will likely exceed the
RfD (an IDI value greater than 1) at or

52 The choice of an “acceptable” risk level is one
of policy informed by science. The RfD does not
represent a “bright line”” above which individuals
are at risk of significant adverse effects. Rather, it
reflects a level where EPA can state with reasonable
certainty that risks are not appreciable. The Agency
further notes that a number of other national and
international scientific bodies have assessed the
health effects of Hg and have adopted levels greater
than EPA’s RfD. As exposure levels increase beyond
the RD, the possibility of deleterious effects
increases, but the point at which they become
“unacceptable” must be determined on a case-by-
case basis. In making this determination, the
Agency considers a number of factors including: (1)
Confidence in the risk estimate: How certain is the
scientific information supporting the link between
possible health effects and exposures?; (2) the
effects of concern: How serious are the health
effects?; (3) the size of the population at risk, as well
as the distribution of risk within the population.
The Agency has considered these factors in the case
of Hg and has concluded that the exposures above
the IDI described elsewhere in this chapter do not
constitute an unacceptable risk.

above the 72nd percentile fish tissue
concentration.

Again, the likelihood of this occurring
is very small. Specific data on
concentrations in fish at waterbodies
frequented by subsistence fishing
populations has not been generated. To
get a sense of tribal location in relation
to utility-attributable Hg deposition
post-CAIR, we overlaid the 2000 Census
data on the location of Native American
populations (by census tract) on our
CMAQ models. Visual inspection of the
resulting map shows that the
overwhelming majority of tribal
populations live outside of areas most
impacted by utility-attributable Hg
deposition. See TSD. This suggests that
the 99th percentile of the utility
attributable methylmercury
concentrations is likely inappropriate as
an upper bound for Native American
exposures, further reducing the
probability that, post CAIR, and even
more so, post CAMR, an individual
Native American (who comprise a
significant percent of upper-bound
subsistence anglers) will exceed the RfD
(an IDI value greater than 1).

As discussed above, EPA received
comments on the consumption rates of
certain ethnic groups that are higher
than the subsistence angler
consumption rate that EPA relied on for
purposes of this analysis. Specifically,
members of the Ojibwe Great Lakes
Tribes commented that during their fall
spearing season they may consume
between 156 and 241 grams of fish per
day, and during their spring spearing
season, they may consume as much as
293 grams/day. For a number of reasons,
EPA found the data to be of limited
value. First, the data have not been peer
reviewed and thus EPA is reluctant to
rely on them for regulatory purposes.
Second, commenters did not include
information on annual average
consumption rates or the percentage of
those fish consumers that are women of
childbearing age. Third, based on EPA’s
information, the Tribes do not reside in
an area that appears to be significantly
impacted by utility Hg emissions. Thus,
despite having extremely high
consumption rates, there are no data in
the record that suggest that members of
the Tribe would be exposed above the
RfD (an IDI value greater than 1) as a
result of utility emissions. And again, as
discussed in greater detail below,
exposure above the RfD does not
necessarily equate to adverse effects.

3. The RfD Is An Appropriate Health
Benchmark

As described in section VIL.B., in
general, the RfD is “an estimate (with
uncertainty spanning perhaps an order

of magnitude) of a daily exposure to the
human population (including sensitive
subgroups) that is likely to be without
an appreciable risk of deleterious effects
during a lifetime.” 53 EPA’s RfD for
Methylmercury is 0.1 pg/kg bw/day,
which is 0.1 microgram of Hg per day
for each kilogram of a person’s body
weight. Since the most sensitive
subpopulations are factored into the
RID, its use is thought to be protective
of all life stages without additional
uncertainty factors or adjustments. The
National Academy of Sciences (NAS)
reviewed the toxicological effects of
Methylmercury and concluded that
“[o]n the basis of its evaluation, the
committee’s consensus is that the value
of EPA’s current RiD for
Methylmercury, 0.1 pg/kg per day, is a
scientifically justifiable level for the
protection of public health.” 54

EPA views the level of the RfD as
establishing the overall context for
assessing the health effects of ingesting
utility-attributable Methylmercury. As
noted above, in regulating HAPs that
constitute threshold pollutants, EPA has
stated that the risks associated with
exposures below the RfD generally
should be considered to be acceptable,
and that the emissions associated with
those exposures need not be regulated
further under section 112.

However, the RfD should not be
considered a bright line. At exposures
above the RfD, “adverse health effects
are possible,” but such exposures “[do]
not necessarily mean that adverse
effects will occur.” Indeed, the World
Health Organization has concluded that
a level equal to 2.3 times EPA’s
Methylmercury RfD is protective of
human health.

4. Risks Remaining After
Implementation of CAIR, and Even
More So After CAMR, Are Acceptable

Applying the risk factors identified
above to utility Hg emissions in the
112(n)(1)(A) context, EPA concludes
that utility Hg emissions remaining after
implementation of CAIR, and even more
so after CAMR, do not pose
unacceptable hazards to public health.
The overwhelming majority of the
general public and high-end fish
consumers (at least through the 99th
percentile of recreational anglers) are
not expected to be exposed above the
methylmercury RfD (an IDI value greater
than 1). While the possibility exists that
a very small group of people may be
exposed above the RfD (an IDI value
greater than 1), significant uncertainties
exist with respect to the existence and

53 See http://www.epa.gov/iris/subst/0073.htm.
54 See NAS at page 11 (emphasis added).
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actual size of such a group. There are
also significant uncertainties concerning
the extent to which such exposure
might exceed the RfD (an IDI value
greater than 1) and whether exposure at
such levels would cause adverse effects.
See TSD. EPA intends to continue to
investigate the size and extent to which
certain groups might be exposed above
the RfD (an IDI value greater than 1),
and reserves the right to revisit its risk
acceptability determination if future
information warrants.

In the meantime, however, given the
size of the population, including
sensitive subpopulations, that after
implementation of CAIR and,
independently, CAMR, will be below
the RID (an IDI value of less than 1); the
uncertainty of the size and the level to
which certain groups may be exposed
above the RfD (an IDI value greater than
1); the uncertainties that adverse effects
will be experienced by such groups
even at levels significantly above the
methylmercury RfD (an IDI value greater
than 1); and the nature of those
potential adverse effects (see TSD), EPA,
in its expert judgment, concludes that
utility Hg emissions do not pose hazards
to public health, and therefore that it is
not appropriate to regulate such
emissions under section 112.

5. Section 112(f) “Residual Risk”
Analysis

Some commenters have argued that,
in determining whether utility HAPs
pose a hazard to public health, EPA is
bound to the mandates of section 112(f).
In other words, some have argued that
unless we can conclude that the
imposition of the CAA requirements on
utility HAP emissions “provide[s] an
ample margin of safety to protect public
health,” we must regulate utilities under
section 112. We disagree. Section
112(n)(1)(A) governs our decision
whether to regulate utilities under
section 112, not 112(f). Had Congress
intended us to apply the same standard,
it could have used identical words to
those found in section 112(f) or
referenced it directly. It did not. Instead,
Congress instructed EPA to assess
whether utility HAP emissions cause
“hazards to public health.”

Nevertheless, as explained above, in
assessing whether remaining utility
HAP emissions cause “hazards to public
health,” EPA used essentially the same
analysis that it would use in assessing
the human health prong of a 112(f)
determination.55 The factors laid out in

551t should be noted that section 112(f) requires
consideration of effects on the environment in
addition to human health. In contrast, 112(n)
requires a narrower assessment.

the “benzene” analysis for assessing
acceptable risk to public health under
112(f) are generally relevant to assessing
hazard under 112(n)(1)(A). Thus, even if
EPA were required to do a 112(f)
analysis in determining whether utility
Hg emissions pose public health
hazards, it is very likely that the
conclusion would have been the same,
even if the methodology might have
been slightly different.

As noted above, section 112(f)
expressly incorporates EPA’s pre-1990
two-part inquiry for evaluating what
level of emission reduction is needed to
provide an ample margin of safety to
protect public health. See CAA section
112(£)(2)(B) (incorporating EPA’s two-
part ample margin of safety inquiry, set
forth at 54 FR 38044 (Sept. 14, 1989),
which implemented the requirements of
section 112 of the 1977 CAA). Under
this approach, we must first determine
what level is “acceptable’” based
exclusively upon the Administrator’s
determination of the risk to health at a
particular emission level. Vinyl
Chloride, 824 F.2d at 1164.56 The Court
stressed, however, that “safe” in this
context does not mean ‘‘risk-free.”
Rather, the Agency must make a
determination about what is safe “based
upon an expert judgment with regard to
the level of emission that will result in
an “‘acceptable” risk to health,” taking
into account the many every day
activities that entail health risks but are
not considered to be unsafe. Id. at 1165.

In this regard, we also note that
section 112(f) makes a distinction
between pollutants classified as
“known, probable or possible
carcinogens’’ and other hazardous air
pollutants such as Hg. For possible
carcinogens, the Agency must set a
residual risk standard if “‘the individual
most exposed to emissions from a
source” is subject to a risk above a
certain level. This additional
requirement does not apply to other
hazardous air pollutants. Therefore, in
determining whether any level of Hg
emission is ‘acceptable’ under 112(f), we
would use the same basic approach we
have used in this case. Although we

56 The Vinyl Chloride court did note, however,
that under certain circumstances it might be
appropriate to combine the two steps into one.
Specifically, the court stated that “[i]f the
Administrator finds that some statistical
methodology removes sufficiently the scientific
uncertainty present in this case, then the
Administrator could conceivably find that a certain
statistically determined level of emissions will
provide an ample margin of safety. If the
Administrator uses this methodology, he cannot
consider cost and technological feasibility: these
factors are no longer relevant because the
Administrator has found another method to provide
an ‘ample margin’ of safety.” 824 F.2d at 1165, fn
11.

would evaluate the risk to the maximum
exposed individual, which we
essentially did for purposes of assessing
the hazards posed by utility emissions
under section 112(n)(1)(A), we believe
that “the distribution of risks in the
exposed population, incidence, the
science policy assumption and
uncertainties associated with the risk
measures, and the weight of evidence
that a pollutant is harmful to health are
[also] important factors to be
considered” in making a decision as to
whether a given level of emissions is
acceptable. 54 FR at 38044.

Then, “[i]n the ample margin decision
[the second step], the Agency again
considers all of the health risk and other
health information considered in the
first step. Beyond that information,
additional factors relating to the
appropriate level of control will also be
considered, including costs and
economic impacts of controls,
technological feasibility, uncertainties,
and any other relevant factors.” 54 FR
38046.

As explained in section H.3. above,
applying the general principles
articulated in the Vinyl Chloride
decision and the benzene rule, the
Agency has concluded that power plant
Hg emissions remaining after CAIR, and
even more so after CAMR, do not pose
hazards to public health. This
determination was based on health
considerations alone, as would be the
case under the first step of a 112(f)
analysis. Under the second step of a
112(f) analysis, we would then consider
both the benefits and costs of further
emission reductions. Based on what we
know about the uncertainties and nature
of the potential adverse effects
associated with Hg exposure, the extent
to which the public, including sensitive
subpopulations, is exposed to Hg, and
the extent to which such exposure could
be reduced by further reducing Hg
emissions from U.S. power plants, we
have concluded that the cost of
requiring further reductions in Hg
emissions from power plants would
significantly outweigh any benefits.
Therefore, if we were proceeding under
section 112(f), we would likely
conclude that CAIR, and even more so
CAMR, not only protects public health,
but does so with an “ample margin of
safety.”

L. The Final CAMR Will Not Lead to
Localized “Utility Hot Spots”

1. What Is a “Utility Hot Spot™’?

As we said in the preamble to the
proposed rule, Hg emissions from power
plants sometimes are deposited locally
near the plant (i.e., within 25 km),
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specifically emissions of oxidized and
particulate Hg. Nearby waterbodies may
be a source of fish consumption for
recreational and/or subsistence fishers,
and thus local Hg deposition in nearby
waterbodies could be a source of what
some refer to as “hot spots.” In the
proposed rule, we suggested that a
“power plant may lead to a hot spot if
the contribution of the plant’s emissions
of Hg to local deposition is sufficient to
cause blood Hg levels of highly exposed
individuals near the plant to exceed the
RfD.” (See 69 FR 4702.)

Based on additional analysis and
consideration of the “hot spot” issue
and to ensure that stakeholders have a
common understanding of how EPA
uses the term, we define a ‘““utility hot
spot” as “‘a waterbody that is a source
of consumable fish with Methylmercury
tissue concentrations, attributable solely
to utilities, greater than the EPA’s
Methylmercury water quality criterion
of 0.3 mg/kg.” We believe that the water
quality criterion is an appropriate
indicator of a “hot spot,” given that the
Methylmercury exposure pathway of
greatest concern is fish consumption
and that the water quality criterion was
back calculated from the Methylmercury
RfD using a high-end fish consumption
rate.

2. EPA Does Not Believe That There
Will Be Any Hot Spots After
Implementation of CAIR and CAMR

As explained elsewhere in this
preamble and in the TSD, for purposes
of today’s notice, EPA modeled utility
Hg deposition, before and after
implementation of CAIR and CAMR,
using the Community Multi-Scale Air
Quality (“CMAQ”) model, a three-
dimensional eulerian grid model.
CMAQ is the most sophisticated Hg
dispersion model in existence. It uses a
“one-atmosphere” approach and
addresses the complex physical and
chemical interactions known to occur
among multiple pollutants in the free
atmosphere.57 The spatial resolution
(i.e., the ability to observe concentration
or depositional gradients/differences) of
the gridded output information from
CMAQ for purposes of this analysis is
36 km.

We believe that this an appropriate
scale given the exposure pathway. First,
because much of the Hg deposited on

57 In simulating the transport, transformation, and
deposition of pollutants, CMAQ resolves 14 vertical
layers in the atmosphere, and employs finer-scale
resolution near the surface of the boundary layer to
simulate deposition to both terrestrial and aquatic
ecosystems. CMAQ atmospheric transport is
defined using a higher-order meteorological model,
commonly the Fifth-Generation Pennsylvania State
University/National Center for Atmospheric
Research mesoscale model (MMMS5).

the watershed of different ecosystems
will eventually enter waterbodies
through subsurface inflow and runoff,
we consider a watershed scale analysis
to be more appropriate than finer scale
resolution that may only describe direct
inputs to surface waters. Second, in
larger waterbodies (i.e., the Great Lakes)
where there is substantial fishing
activity, the higher trophic level fish
species consumed by humans are likely
migratory and the accumulation of Hg
by these species will represent an
aggregated signal from deposition over a
wider area (e.g., the entire waterbody
within a watershed.) Since we are
concerned about the cumulative dose
over weeks and months from repetitive
consumption of fish containing
methylmercury, this fishing behavior
should be considered in the exposure
pathway. Based on the above
considerations, we conclude that the
HUC-8 watershed is the appropriate
unit of measure for analysis. While this
analysis covers the vast majority of the
U.S. population that may be exposed to
emissions from U.S. power plants, we
acknowledge that there are inherent
uncertainties at the extreme tails of the
exposure distribution. We continue to
advance the state of the science and the
associated models to better understand
the tail of this exposure distribution.

As discussed in section VIL.D. of
today’s notice, EPA used fish tissue data
from the National Listing of Fish and
Wildlife Advisories and the National
Fish Tissue Survey to determine
Methylmercury fish tissue
concentrations for numerous sample
sites throughout the country. We then
used CMAQ to determine the amount of
utility Hg deposition, in conjunction
with Mercury Maps (which associates
an increment of change in Hg deposition
with an equal change in Methylmercury
fish tissue concentrations) to predict
what fish concentrations at those
sample sites would be after
implementation of CAIR and CAMR. As
discussed in section VILE., those
analyses conclude that none of the
sample sites will exceed, as a result of
utility emissions, the water quality
criterion of 0.3 mg/kg. In fact, our
analysis shows that fish tissue
Methylmercury concentrations
attributable to utility Hg emissions will
be significantly below the water quality
criterion. By 2020, after CAIR, levels at
the 50th, 90th, 99th percentiles and
maximum value sample site are
predicted to be 0.01, 0.03, 0.10, and 0.25
mg/kg, respectively. After CAMR, levels
at the 50th, 90th, 99th percentiles and
maximum value sample site are
predicted to be 0.01, 0.03, 0.09, and 0.19

mg/kg, respectively. Therefore, based on
the information available to us at this
time, our analyses indicate utility Hg
emissions, after implementation of
either CAIR or CAMR, will not result in
“hot spots.”

EPA conducted a similar analysis in
its 1998 Utility Report to Congress
(“Utility Study’’) using the Industrial
Source Complex Version 3 (“ISC3”’)
model. (See TSD) EPA analyzed four
model plants representing four utility
boilers: Large coal-fired, medium coal-
fired, small coal-fired, and medium oil-
fired. Each of these plants was also
modeled at two generic sites: A humid
site east of the 90 degrees west
longitude, and a more arid site west of
the 90 degree west longitude. (See
Utility Study at 7-29). Hg deposition
was modeled at a hypothetical lake
located at three distances for each
model site: 2.5, 10, and 25 km. The
results of that analysis showed that
under only one modeled scenario was
the Methylmercury water quality
criterion exceeded. Specifically, the
model predicted that a hypothetical lake
located 2.5 km from a large eastern coal-
fired utility would experience
Methylmercury fish tissue concentration
of 0.43 mg/kg. None of the other 23
model facilities/lake combinations
exceeded the water criterion. (See
Utility Study at 7-37).

For a number of reasons more fully
explained in our TSD, even though only
one facility/lake combination exceeded
the water quality criterion, we believe
that the analysis done for the 1998
Utility Study was conservative and,
hence, over predicted near-field Hg
deposition and corresponding fish
tissue concentrations in almost all
situations. That analysis was a screening
analysis and thus was conservative by
design. For example, it did not
incorporate a sophisticated treatment of
the atmospheric chemistry and phase-
transition behavior of Hg, as we have
included in our CMAQ analysis, and
our understanding of wet and dry
deposition processes for Hg has
improved significantly since then. As a
result, we judge that the CMAQ model
results represent a more accurate
representation of near-field Hg impacts
than can be obtained using the ISC3
modeling approach. See the discussion
above about why the CMAQ model
appropriately represents near-field
deposition.

There are other factors that lead EPA
to conclude that the Utility Study
analysis overstated fish-tissue
methylmercury concentrations in most
situations. Based on the BAFs
considered, the hypothetical ecosystem
described in the RTC is more sensitive
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than three out of four ecosystems
chosen for the case studies (see Table 4—
6, page 25 of Ecosystem Scale Modeling
for Mercury Benefits Analysis) and is
less sensitive than one (Lake Barco).
Comparing these case studies to
empirically derived BAFs characterized
by the Office of Water indicates that
modeled fish tissue responses in three
of four case studies had empirically
derived BAFs that fell between the 5th
and 50th percentiles of the geometric
mean of field-measured BAFs for
trophic level 4 species obtained from
the published literature (EPA 2000). The
model ecosystem described in the RTC
fell between the 50th and 95th
percentile for BAFs, and one of the case
studies (Lake Barco) exceeded the 95th
percentile.

Some limitations to the BAF approach
deserve mention. Because
Methylmercury concentrations in the
water column are highly variable,
empirically-derived BAFs are inherently
underdetermined and have limited
predictive power. A more credible
approach based on our current
knowledge is to forecast changes in fish
Hg concentrations using information on
the food-web dynamics
(“bioenergetics”) of different
ecosystems. Such a model (BASS) was
applied in one of the case studies
described in Chapter 3 of the RIA for
CAMR, and showed that while the BAFs
calculated from the outputs of the
bioenergetics-based bioaccumulation
model were within a factor of 2 of the
empirically derived BAF used in the
SERAFM model, the empirically
derived fish Hg concentrations were
more conservative than the BASS model
for this one ecosystem. (See TSD). Thus,
the above information suggests that our
RTC analysis may have over predicted
fish-tissue methylmercury
concentrations in many ecosystems that
could be impacted by Hg deposition
from U.S. power plants. However, it is
important to note that fish tissue
methylmercury concentrations due to
power plants may be higher in some
ecosystems (for example, ecosystems
similar to Lake Barco described in Ch.

3 of the CAMR RIA).

For all the above described reasons,
we think our current modeling approach
as described in the TSD provides for a
more advanced, state-of-the-science
assessment of the atmospheric fate,
transport, deposition, and cycling of Hg
through the environment than the
modeling approach used in the Utility
Study. For these reasons, we have no
evidence that utility Hg emissions after
CAIR (and even more so after CAMR)
will result in hot spots.

Based on our experience with the
Title IV acid rain program and our
modeling using IPM, we believe that the
cap-and-trade approaches adopted
under CAIR and CAMR will reduce Hg
exposure in most areas and create strong
economic incentives for the reduction of
Hg emissions in the future.

First, modeling runs suggest that large
coal-fired utilities contribute more to
local Hg deposition than medium-sized
and smaller coal-fired utilities.58
However, under a cap-and-trade system,
large utilities are more likely to over-
control their emissions and sell
resulting emission allowances than
smaller utilities, which are less likely to
be the source of a local hot spot. Under
basic utility economics of capital
investment, when capital is limited, up-
front capital costs of control equipment
are significant, and where emission-
removal effectiveness (measured in
percentage of removal) is unrelated to
plant size, it makes more economic
sense for a company to allocate
pollution-prevention capital to its larger
facilities where more allowances can be
earned, than to its smaller ones. In other
words, we would expect economies of
scale of pollution control investment to
be made at larger plants. Moreover,
newer plants tend to be larger. Since
newer plants have longer expected
lifetimes, providing a longer return on
investment, we would expect this to be
an incentive for these larger facilities to
choose to control and sell credits.

Indeed, as part of its analysis of the
President’s 2003 Clear Skies initiative,
EPA analyzed Hg emissions reductions
under a cap-and-trade mechanism. In
the Clear Skies example, the greatest
emissions reductions were projected to
occur at the electric generating sources
with the highest Hg emissions. This
pattern is similar to that observed in the
SO, emissions trading program under
the Acid Rain Program. Under Clear
Skies, compared to a base case of
existing programs, Hg2+ emissions
(which tend to be deposited locally, i.e.,
within 25 kilometers) from power plants
located up to 10 kilometers from a water
body were projected to decrease by over
60 percent by 2020.

Second, the types of Hg that are
deposited locally—Hg 2+ and Hg,—are
controlled by the same equipment that
controls PM, SO,, and NOx. Thus, as
utilities invest in equipment to comply
with EPA’s new PM and ozone

58Indeed, the one model utility in the Utility
Study analysis that exceeded the water quality
criterion at a hypothetical lake within 2.5 km was
an eastern large coal-fired utility. Given the
tendencies for larger facilities to control under a
cap-and-trade system, we do not anticipate that
larger plants will cause localized hot spots.

standards (e.g., the CAIR rule that was
signed on March 10, 2005 and new State
Implementation Plans (SIPs) for PM and
ozone), the Agency expects “co-benefit”
Hg reductions.

Moreover, EPA’s IPM modeling for
today’s action predicts that larger
emitters generally are expected to
reduce the most, as was our experience
with the Acid Rain Program. Through
our CMAQ modeling, we further predict
utility-attributable deposition
reductions in areas where hotspots
would otherwise potentially occur. As
described in section VILE., the median
deposition level is reduced by only 8
percent when utilities emissions are
zeroed out in 2001, but in areas with the
highest deposition levels, zeroing out
utilities reduces the 99th percentile
deposition level by 15 percent. After
implementation of CAIR in 2020, areas
with high levels of utility deposition
receive a larger reduction in utility-
attributable Hg deposition relative to
areas with a relatively small level of
utility-attributable deposition.

For all these reasons, we do not
anticipate that our final CAMR rule will
result in local Hg hot spots; to the
contrary, we anticipate that our cap-
and-trade CAMR will actually eliminate
hot spots that may have previously
existed.

In addition to reductions required by
the CAIR and CAMR caps, states have
the authority to address local health-
based concerns separate from these
programs. Although more stringent state
regulations would reduce the flexibility
of a cap-and-trade system, states
nevertheless have such authority.

3. Continued Evaluation of Utility Hg
Emissions

For all the reasons discussed above
and elsewhere in this preamble, EPA
does not believe that CAIR or CAMR
will result in utility-attributable hot
spots. That said, we recognize that even
our state-of-the-art models and inputs
have certain limitations that make it
impossible for us to definitively
conclude that there are no
circumstances under which a hot spot
could result even after full
implementation of CAIR and CAMR.
However, in order for a hot spot to
occur, there would have to be an
alignment of key environmental factors,
such as meteorology, deposition, and
ecosystem processes in conjunction
with a large uncontrolled near-field
utility unit or a collection of such units.
The likelihood of these factors
converging is remote. Nevertheless, we
intend to monitor this situation closely
and continue to advance the state of the
science of Hg transport and fate. In that
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regard, if we receive new information
that raises the possibility of utility-
attributable hotspots, we will evaluate
the situation and take appropriate
action.

We believe that we have the authority
under the Act to address future hotspots
appropriately. Indeed, today we have
identified other authorities under the
CAA through which we can obtain Hg
reductions from coal-fired Utility
Units—either by regulating Hg directly,
or indirectly as the result of co-benefits.
The 1998 Utility Study also identifies
other requirements of the Act with
which Utility Units must comply that
can result in HAP reductions, including
Hg. Because we do not currently have
any facts before us that would lead us
to conclude that utility-attributable
hotspots exist, we do not at this time
reach any conclusion as to which
statutory authority we would use to
address such a fact-specific situation
because it necessarily depends on the
facts.

For example, if in the future we
determine that utility-attributable
hotspots exist and that those hotspots
occur as the result of Hg emissions from
coal-fired Utility Units, we may
promulgate a tighter section 111
standard of performance, provided we
determine the technology can achieve
the contemplated reductions. We could
revise the standard of performance by
adjusting the cap-and-trade program to
limit trading by high-emitting Utility
Units. As the DC Circuit has recognized,
we have discretion to weigh the
statutory factors identified in section
111(a), which include cost, in setting a
standard of performance. Lignite Energy
Council v. EPA, 198 F.3d 930 (DC Cir.
1999). We therefore believe that under
section 111, we can evaluate the cost of
emission reduction in the context of the
identified hotspots, and we may
reasonably conclude that the additional
cost of a more stringent standard is
appropriate in light of the health
concern associated with the hotspots.
Alternatively, we may in the future
identify utility-attributable hotspots and
determine that such hotspots can be
addressed by virtue of Hg co-benefits
control achieved through the
promulgation of other requirements.
Thus, although we cannot conclude
today which statutory authority we
would implement to address utility-
attributable hotspots because that
determination necessarily hinges on the
facts associated with the identified
hotspots, we do conclude that were
such a situation to occur, we believe
that EPA has adequate authority to
address any such situation that may
arise in the future.

J. The Global Pool of Hg Emissions
1. Background

As explained above, Hg is emitted
into the environment in different ways.
About one-third of the Hg in the
atmosphere is from human-caused
activities (“anthropogenic’), one-third
is from natural processes (such as
volcanic eruption, groundwater seepage
and evaporation from the oceans), and
one-third constitutes re-emitted
emissions, which is Hg from human-
caused activities or natural processes
that is emitted into the atmosphere,
deposited and then re-emitted into the
atmosphere. United States
anthropogenic Hg emissions are
estimated to account for about three
percent of the global pool of Hg
emissions, and United States
(“domestic”) utilities are estimated to
account for about one percent of that
total global pool. See Utility Study at 7—
1to 7-2, 69 FR at 4657-58 (January 20,
2004). The global pool therefore
includes all human-caused activities
that occur both within the United States
and abroad, all emissions that result
from natural processes anywhere in the
world, and re-emitted Hg.

To place the Hg emissions from
domestic Utility Units in context, EPA
modeled different scenarios that analyze
the effect of domestic utility Hg
emissions in the context of the global
pool. We describe that modeling in
detail above.

Our modeling shows that in virtually
all instances, the utility-attributable
methylmercury levels are a very small
fraction of the overall methylmercury
levels. For 16 percent of the modeled
sites, overall levels of methylmercury in
fish tissue in 2020 are projected to be
above the 0.3 mg/kg water quality
criterion. At the 90th percentile, in
2020, after implementation of CAIR,
overall levels are projected at 0.79 mg/
kg, and at the 99th percentile, at 1.64.
The greatest fraction of these
methylmercury levels are attributable to
non-air sources, including mines and
chloralkali plants, and uncontrollable
air sources, including international
emissions from industrial and utility
sources. In virtually all of these
instances, the Utility-attributable
methylmercury levels are a very small
fraction of the overall methylmercury
levels. For the highest 10 percent of
utility-attributable methylmercury fish
tissue levels, utility-attributable
methylmercury accounted for a
maximum of 9 percent of total
methylmercury concentrations, and an
average of only 4 percent. Clearly, even
at locations with high levels of utility

Hg deposition, other sources of Hg
contribute most of the methylmercury.

2. Even Examining Utility Hg Emissions
in the Context of the Global Pool, We
Cannot Conclude That It Is Appropriate
to Regulate Coal-Fired Utility Units
Under CAA Section 112

Our conclusions in sections VI.J and
VI.K above are based solely on our
analysis of Hg emissions from coal-fired
Utility Units. See generally 65 FR
79,826—29 (explaining that Hg from
coal-fired units is the HAP of greatest
concern); Utility Study, ES-27 (same).
We focused our analysis in this regard
because EPA has interpreted section
112(n)(1)(A) to examine the hazards to
public health that are “a result of”
Utility Units. See CAA section
112(n)(1)(A). As explained in section III
above, the focus in section 112(n)(1)(A)
on emissions ‘“‘result[ing]” from Utility
Units is significant, particularly when
contrasted against other provisions of
the Act, such as section 110(a)(2)(D). In
section 110(a)(2)(D), Congress sought to
regulate any air pollutant that will
“contribute to” nonattainment. Thus,
under section 110(a)(2)(D), we can
regulate a pollutant if it “‘contributes” to
a nonattainment problem, but does not
itself cause the problem. EPA has
concluded that section 112(n)(1)(A) is
different, where Congress directed EPA
to study the hazards to public health
“reasonably anticipated to occur as a
result of emissions of’ Utility Units.
(emphasis added)

Moreover, Congress’ focus on the
hazards to public health resulting from
Utility Units may reflect Congress’
recognition of the unique situation
posed by Hg, which is that Hg emissions
from domestic utilities represent less
than one percent of the global pool.
Indeed, Congress specifically addressed
Hg in other provisions of section 112(n).
For example, under section 112(n)(1)(B),
Congress required EPA to complete a
study addressing Hg emissions from
Utility Units and other sources of Hg.
See CAA section 112(n)(1)(B); see also
CAA Section 112(n)(1)(C) (requiring
National Institute of Environmental
Health Sciences to determine the
threshold level of Hg exposure below
which adverse human health effects are
not expected to occur).

Nevertheless, even were we to
examine hazards to public health on a
broader scale by focusing on the global
Hg pool, our conclusion (discussed
above in Section IV.A.) that it is not
appropriate to regulate coal-fired Utility
Units under section 112 on the basis of
Hg emissions would be the same. Our
analyses in support of that conclusion
would differ, however, because we
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would be assessing whether it is
appropriate to regulate Utility Units
under section 112 by reference to a
different level of Hg emissions. As
explained in section III of this notice,
we have discretion, in determining
whether regulation under section 112 is
appropriate, to consider other factors
and, in particular, any unique facts and
circumstances associated with the HAP
emissions at issue. Here, the unique
circumstance is that domestic Utility
Units represent only one percent of the
global pool. Our modeling shows that
were we to prohibit all Hg emissions
from domestic utilities in this country,
such regulation would result in only a
very small improvement in
methylmercury levels in the
waterbodies that exceed the
methylmercury water quality criteria.
Therefore, precluding all Hg emissions
from coal-fired powerplants would, in
effect, force such plants out of business,
yet reduce virtually none of the risks to
public health stemming from the global
Hg pool.

In these circumstances, we find that it
is not appropriate to regulate coal-fired
Utility Units under section 112 on the
basis of the global Hg pool because the
health benefits associated with such
regulation would be nominal and the
costs extreme. It is also not appropriate
to regulate Hg emissions from coal-fired
utility units remaining after imposition
of the requirements of the Act because
the global sources contributing most
significantly to the remaining public
health hazards are not domestic utilities
and the sole question before us under
section 112(n)(1)(A) is whether it is
appropriate to regulate Utility Units
under section 112 of the Act.59

K. Further Study

The behavior of Hg in the atmosphere
and in aquatic systems, and the human

59 See 36 Cong. Rec. S16895, S16899 (daily ed.
Oct. 27, 1990) (Statement of Senator Burdick,
member of the Conference Committee and
Chairman of the Committee on Environment and
Public Works) (“Under section 112(n) utility
emissions are exempt from air toxics regulation
until studies are completed and the Administrator
determines, based on the studies, that air toxics
regulation is warranted. The hazardous substance of
greatest concern here is Hg. The Senate bill required
Hg reductions from coal-fired units. The Senate
provision could not be sustained by the scientific
facts. What little is known of Hg movement in the
biosphere, suggests that its long residence time
makes it a long-range transport problem of
international or worldwide dimensions. Thus, a full
control program in the United States requiring dry
scrubbers and baghouses to control Hg emissions
from coal-fired power plants would double the
costs of acid rain control with no expectation of
perceptible improvement in public health in the
United States. I am pleased the conferees adopted
the House provision on hazardous air pollutants
with respect to Utility Units.”)

health effects of Hg are areas of much
interest and activity within the
scientific and health research
communities. In addition, our ability to
quantify and value the effects that
changes in Hg releases may have to
human health is continuing to evolve.
Furthermore, technologies and
techniques for limiting Hg emissions
from power plants are also rapidly
advancing. EPA will continue to
monitor developments in all these areas,
as well as continuing its own efforts to
advance the state of the science. One of
the benefits of today’s approach is that
it provides a flexible structure that
could be modified to accommodate new
information should it become available.

VIIL. EPA’S Authority to Regulate HAP
From Utility Units Under CAA Section
111

As explained in sections IV and VI
above, we conclude today, among other
things, that EPA’s December 2000
appropriate and necessary finding
lacked foundation because it failed to
consider the HAP reductions that could
be obtained through implementation of
section 111, and therefore whether it
was ‘“‘necessary’’ to regulate under
section 112. We decide today that it is
not “necessary’’ to regulate utility HAPs
under section 112, in particular because
of our authorities to effectively reduce
utility HAPs under CAA sections
110(a)(2)(D) and 111.60

We describe below the regulatory
scheme under section 111 and EPA’s
authority to regulate HAP emissions
under that section. We also describe the
recently issued Clean Air Mercury Rule
(“CAMR”), which implements CAA
section 111. Finally, we demonstrate
that the CAMR rule, once implemented,
will result in levels of Hg emissions
from coal-fired Utility Units that pose
no hazards to public health.

A. Overview of the Requirements of
Section 111

CAA section 111 creates a program for
the establishment of ““standards of
performance.” A “‘standard of
performance” is “‘a standard for
emissions of air pollutants which
reflects the degree of emission

60 We also conclude today, as discussed in detail
above, that Hg emissions from coal-fired Utility
Units remaining after implementation of section
110(a)(2)(D) do not result in hazards to public
health. See Sections V and VI. Section 111, which
is the focus of this section of the preamble,
constitutes an independent basis for our actions
today, because that provision, once implemented,
will effectively address any Hg emissions from coal-
fired Utility Units, and for that reason, Hg
emissions from coal-fired Utility Units that remain
“after imposition of the requirements of th[e] Act
do not result in hazards to public health.” CAA
Section 112(n)(1)(A).

limitation achievable through the
application of the best system of
emission reduction, which (taking into
account the cost of achieving such
reduction, any nonair quality health and
environmental impacts and energy
requirements), the Administrator
determines has been adequately
demonstrated.” CAA section 111(a)(1).

For new sources, EPA must first
establish a list of stationary source
categories, which, the Administrator has
determined “‘causes, or contributes
significantly to, air pollution which may
reasonably be anticipated to endanger
public health or welfare.” CAA section
111(b)(1)(A)). EPA must then set federal
standards of performance for new
sources within each listed source
category. (CAA section 111(b)(1)(B)).
Like section 112(d) standards, the
standards for new sources under section
111(b) apply nationally and are effective
upon promulgation. (CAA section
111(b)(1)(B)).

Existing sources are addressed under
section 111(d) of the CAA. EPA can
issue standards of performance for
existing sources in a source category
only if it has established standards of
performance for new sources in that
same category under section 111(b), and
only for certain pollutants. (CAA section
111(d)(1)). Section 111(d) authorizes
EPA to promulgate standards of
performance that states must adopt
through a SIP-like process, which
requires state rulemaking action
followed by review and approval of
state plans by EPA. If a state fails to
submit a satisfactory plan, EPA has the
authority to prescribe a plan for the
state. (CAA section 111(d)(2)(A)).

B. EPA’s Authority to Regulate HAP
Under Section 111

Section 111(b) covers any category of
sources that causes or contributes to air
pollution that may reasonably be
anticipated to endanger public health or
welfare and provides EPA authority to
regulate new sources of such air
pollution. EPA included Utility Units
on the section 111(b) list of stationary
sources in 1979 and has issued final
standards of performance for new
Utility Units for pollutants, such as
NOx, PM, and SO.. See 44 FR 33580;
June 11, 1979; Subpart Da of 40 CFR
Part 60. Nothing in the language of
section 111(b) precludes EPA from
issuing additional standards of
performance for other pollutants,
including HAP, emitted from new
Utility Units. Moreover, nothing in
section 112(n)(1)(A) suggests that
Congress sought to preclude EPA from
regulating Utility Units under section
111(b). Indeed, section 112(n)(1)(A)
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provides to the contrary, in that it calls
for an analysis of utility HAP emissions
“after imposition of the requirements of
th[e] Act,” which we have reasonably
interpreted to mean those authorities
that EPA reasonably anticipated at the
time of the Study would have reduced
utility HAP emissions.

EPA received numerous comments
concerning its authority under section
111 to regulate HAP from Utility Units.
Those comments focused largely on
EPA’s authority to regulate existing
units under section 111(d). As
explained below, EPA has reasonably
interpreted section 111(d) as providing
authority to regulate HAP from existing
Utility Units.

Unlike section 111(b), section 111(d)
specifically references CAA section 112.
The import of that reference is not clear
on the face of Public Law 101-549,
which is the 1990 amendments to the
CAA, because the House and Senate
each enacted a different amendment to
section 111(d). The Conference
Committee never resolved the
differences between the two
amendments and both were enacted into
law as part of section 111(d). EPA is
therefore confronted with the highly
unusual situation of an enacted bill
signed by the President that contains
two different and inconsistent
amendments to the same statutory
provision.

1. Overview of the Two Amendments in
Section 111(d)

An important starting point for
evaluating the two amendments to
section 111(d) in 1990 is the 1977 Act.
Section 111(d) of the 1977 CAA
provides, in pertinent part:

The Administrator shall prescribe
regulations which shall establish a procedure
similar to that provided by section 7410 of
this title under which each State shall submit
to the Administrator a plan which (A)
establishes standards of performance for any
existing source for any air pollutant (i) for
which air quality criteria have not been
issued or which is not included on a list
published under section 7408(a) or
7412(b)(1)(A) of this title, but (ii) to which a
standard of performance under this section
would apply if such existing source were a
new source. * * *

42 U.S.C.A. 7411(d) (West 1977); Public
Law 95-95. The above language
provides that standards of performance
under section 111(d) cannot be
established for any pollutant that is
listed as a ““hazardous air pollutant”
under section 112(b)(1)(A) of the 1977
CAA.

In 1990, Congress significantly
amended the CAA. Among other things,
it significantly amended section 112, it

enacted Title IV of the CAA, which
includes numerous provisions that are
directly applicable to Utility Units, and
it amended section 111(d). Both the
House and the Senate bills included
different amendments to section 111(d),
and both of those amendments were
enacted into law.

The first amendment, which is the
House amendment, is contained in
section 108(g) of Public Law 101-549.
That section amends section
111(d)(1)(A)(i) of the 1977 CAA by
striking the words “or 112(b)(1)(A)”
from the 1977 CAA and inserting in its
place the following phrase: “or emitted
from a source category which is
regulated under section 112.” The
second amendment to section 111(d),
which is the Senate amendment, is
labeled a “conforming amendment” and
is set forth in section 302 of Public Law
101-549. That section amends CAA
section 111(d)(1) of the 1977 CAA by
striking the reference to “112(b)(1)(A)”
and inserting in its place “112(b).” The
two amendments are reflected in
parentheses in the Statutes at Large as
follows:

The Administrator shall prescribe
regulations which shall establish a procedure
similar to that provided by section 7410 of
this title under which each State shall submit
to the Administrator a plan which (A)
establishes standards of performance for any
existing source for any air pollutant (i) for
which air quality criteria have not been
issued or which is not included on a list
published under section 7408(a) (or emitted
from a source category which is regulated
under section 112) [House amendment,] (or
112(b)) [Senate Amendment,] but (ii) to
which a standard of performance under this
section would apply if such existing source
were a new source. * * *

The United States Code does not
contain the parenthetical reference to
the Senate amendment, as set forth in
section 302 of Public Law 101-549. The
codifier’s notes to this section of the
Official Committee Print of the executed
law state that the Senate amendment
“could not be executed” because of the
other amendment to section 111(d)
contained in the same Act. The United
States Code does not control here,
however. The Statutes at Large
constitute the legal evidence of the laws,
where, as here, Title 42 of the United
States Code, which contains the CAA,
has not been enacted into positive law.
See 1 U.S.C. 204(a); United States v.
Welden, 377 U.S. 95, 98 n.4 (1964);
Washington-Dulles Transportation Ltd.
v. Metropolitan Washington Airports
Auth., 263 F.3d 371, 378 (4th Cir. 2001).
We did not receive any comments
disputing either that the Statutes of
Large constitute the legal evidence of

the laws in this case, or that the 1990
Act contains two different amendments
to the same statutory provision.6?

2. Overview of Legislative History

As we indicated in the proposal, there
is scant legislative history concerning
the two amendments to section 111(d).
The most persuasive legislative history
that is relevant to our task of
interpreting and reconciling the House
and Senate amendments to section
111(d) is the final Senate and House
bills. Those bills reflect significantly
different treatment of Utility Units
under section 112, as well as different
amendments to section 111(d).

We begin our analysis with Senate bill
1630, as passed by the Senate on April
3, 1990. That bill included a provision
concerning Utility Units. See generally
Section 301 (hazardous air pollutants),
A Legislative History of the Clean Air
Act Amendments of 1990 (“Legislative
History”’), Vol III, at 4431-33 (Nov.
1993). Under that provision, EPA was to
conduct a study on the health and
environmental effects of utility HAP
emissions within three years of
enactment of the statute. The Senate Bill
also required EPA to promulgate section
112(d) emissions standards for Utility
Units within five years of enactment of
the statute. The Senate bill further
required EPA to place the study on
utility HAP emissions in the docket for
the section 112(d) rulemaking for Utility
Units. Finally, the Senate bill, in a
section labeled “conforming
amendments,” amended section 111(d)
by striking the reference to
“112(b)(1)(A)” in the 1977 Act and
replacing it with “112(b).” See generally
Section 305 (conforming amendments),
Legislative History, Vol III, at 4534.

The final bill that passed the House in
May 1990 stands in stark contrast to the
Senate Bill. The House Bill included
section 112(1), entitled “Electric
Utilities.” See generally Section 301
(hazardous air pollutants), Legislative
History, Vol II, at 2148—49. That
provision is identical to section
112(n)(1)(A). See 104 Stat. 2558. The
House bill also amended section 111(d)
by replacing the words “or
112(b)(1)(A)” with “or emitted from a
source category which is regulated
under section 112.” See Legislative
History, Vol. II, at 179.

Finally, the House provision
concerning Utility Units is the provision
that was enacted into law as section
112(n)(1)(A). The Senate approach to

61 Although the notes accompanying the Official
Committee Print do not interpret with the force of
law, their conclusion about the appropriate effect to
give these conflicting amendments is evidence that
EPA’s conclusion is reasonable.
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regulating Utility Units under section
112 did not prevail. See Legislative
History, Vol. I at 1451.

3. EPA’s Interpretation of the Two
Amendments to Section 111(d)

Neither we, nor commenters, have
identified a canon of statutory
construction that addresses the specific
situation with which we are now faced,
which is how to interpret two different
amendments to the exact same statutory
provision in a final bill that has been
signed by the President. The canon of
statutory construction that calls for
harmonizing conflicting statutory
provisions, where possible, and
adopting a reading that gives some effect
to both provisions is not controlling
here because that canon applies where
two provisions of a statute are in
conflict, not where two amendments to
the same statutory provision are in
conflict. Nevertheless, we have
attempted to follow the general
principles underlying this canon of
construction. We also rely on the
legislative history noted above as
support for our interpretation of the two
amendments to section 111(d).

Turning first to the House
amendment, we noted at proposal that
a literal reading of that amendment is
that a standard of performance under
section 111(d) cannot be established for
any air pollutant—HAP and non-HAP—
emitted from a source category regulated
under section 112. See 69 FR 4685.
Certain commenters disagreed with our
reading. They argue instead that a literal
reading of the House amendment is that
EPA cannot regulate under section
111(d) any HAP that is emitted from any
source category regulated under section
112. This reading modifies the plain
language of section 111(d), as amended
by the House in 1990, in significant
respects. First, it changes the terms “any
pollutant” to “HAP,” and second, it
changes the phrase “a source category,”
to “any source category’’ and therefore
commenters” reading of the amendment
cannot be characterized as a “literal’
reading.

Section 111(d), as amended by the
House, specifically provides:

Each State shall submit to the Administrator
a plan which (A) establishes standards of
performance for any existing source for any
air pollutant * * * which is not emitted from
a source category which is regulated under
section 112.

We interpret this language to mean
that EPA cannot establish a standard of
performance under CAA section 111(d)
for any ““air pollutant”—including both
HAP and non-HAP—that is emitted
from a particular source category
regulated under section 112. Thus,

under our interpretation, if source
category X is ““a source category”
regulated under section 112, EPA could
not regulate HAP or non-HAP from that
source category under section 111(d).
This interpretation reflects the
distinction drawn in section 111(d), as
amended by the House, between “any
pollutant”” and “‘a source category.” The
phrase “any pollutant” existed prior to
the 1990 amendments and therefore it
can be reasonably assumed that when
the House amended section 111(d) in
1990, it intentionally chose the words
‘““a source category,” as opposed to “‘any
source category. Although we recognize
that the phrase ““a source category” is
susceptible to different interpretations,
in that it could conceivably mean one or
many source categories, we believe that
our interpretation is a permissible
construction given the juxtaposition of
the phrases “any pollutant” and “a
source category’’ in section 111(d), as
amended by the House.

Moreover, consistent with our
interpretation of the House amendment,
we believe that the House sought to
change the focus of section 111(d) by
seeking to preclude regulation of those
pollutants that are emitted from a
particular source category that is
actually regulated under section 112.
The legislative history described above
is instructive in this regard. At the same
time the House substantively amended
section 111(d), it passed a bill
containing a provision (section 112(1))
that is identical to section 112(n)(1)(A)
of the current act. Section 112(1) of the
House bill calls for EPA to examine how
the “imposition of the requirements of
thle] Act” would affect utility HAP
emissions. This provision suggests that
the House did not want to subject
Utility Units to duplicative or
overlapping regulation. In this regard,
the House’s amendment to section
111(d) could reasonably reflect its effort
to expand EPA’s authority under section
111(d) for regulating pollutants emitted
from particular source categories that
are not being regulated under section
112. Such a reading of the House
language would authorize EPA to
regulate under section 111(d) existing
area sources which EPA determined did
not meet the statutory criterion set forth
in section 112(c)(3), as well as existing
Utility Units (in the event EPA did not
decide to regulate such units under
section 112).

The Senate amendment provides that
a section 111(d) standard of
performance cannot be established for
any HAP that is listed in section
112(b)(1), regardless of whether the
source categories that emit such HAP
are actually regulated under section 112.

The Senate amendment reflects the
Senate’s intent to retain the pre-1990
approach of precluding regulation under
CAA section 111(d) of any HAP listed
under section 112(b). The Senate’s
intent in this regard is confirmed by the
fact that its amendment is labeled a
“conforming amendment,” which is
generally a non-substantive amendment.
By contrast, the House amendment is
not a conforming amendment.62

Moreover, the Senate’s conforming
amendment is consistent with the
Senate’s treatment of Utility Units in the
final Senate Bill. Unlike the House bill,
the Senate bill did not call for an
examination of the other requirements
of the CAA. Nor did it provide EPA
discretion to determine whether Utility
Units should be regulated under section
112. Instead, the Senate bill included a
provision that would have required EPA
to establish section 112(d) emission
standards for Utility Units by a date
certain. This provision, which was
never enacted into law, is consistent
with the Senate’s conforming
amendment which provides that HAP
listed under section 112(b) cannot be
regulated under section 111(d).

Based on the legislative history
described above, we believe that the
House amendment, as we have
interpreted it, is wholly consistent with
section 112(1) of the House bill, which
the conference committee adopted as
the provision governing Utility Units
(section 112(n)(1)(A). It is hard to
conceive that Congress would have
adopted section 112(n)(1)(A), yet
retained the Senate amendment to
section 111(d). While it appears that the
Senate amendment to section 111(d) is
a drafting error and therefore should not
be considered, we must attempt to give
effect to both the House and Senate
amendments, as they are both part of the
current law.

The House and Senate amendments
conflict in that they provide different
standards as to the scope of EPA’s
authority to regulate under section
111(d). As we explained at proposal, in
an effort to give some effect to both
amendments, we reasonably interpret
the amendments as follows: Where a
source category is being regulated under
section 112, a section 111(d) standard of
performance cannot be established to
address any HAP listed under section
112(b) that may be emitted from that
particular source category. Thus, if EPA
is regulating source category X under
section 112, section 111(d) could not be

62 There is a section of the final House bill that
includes conforming amendments. The House
amendment to section 111(d) does not appear in
that sectiono of the bill, however. See Legislative
History, Vol. II, at 179, 1986.
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used to regulate any HAP emissions
from that particular source category.
This is a reasonable interpretation of the
amendments to section 111(d) because it
gives some effect to both amendments.
First, it gives effect to the Senate’s
desire to focus on HAP listed under
section 112(b), rather than applying the
section 111(d) exclusion to non-HAP
emitted from a source category regulated
under section 112, which a literal
reading of the House amendment would
do. Second, it gives effect to the House’s
desire to increase the scope of EPA’s
authority under section 111(d) and to
avoid duplicative regulation of HAP for
a particular source category. See 136
Cong. Rec. H12911, 12934 (daily ed.
Oct. 26, 1990) (the conferees adopted
section 112(n)(1)(A) “because of the
logic of basing any decision to regulate
on the results of scientific study and
because of the emission reductions that
will be achieved and the extremely high
costs that electric utilities will face
under other provisions of the new Clean
Air Act amendments.”’).

We recognize that our proposed
reconciliation of the two conflicting
amendments does not give full effect to
the House’s language, because a literal
reading of the House language would
mean that EPA could not regulate HAP
or non-HAP emitted from a source
category regulated under section 112.
Such a reading would be inconsistent
with the general thrust of the 1990
amendments, which, on balance,
reflects Congress’ desire to require EPA
to regulate more substances, not to
eliminate EPA’s ability to regulate large
categories of pollutants like non-HAP.
Furthermore, EPA has historically
regulated non-HAP under section
111(d), even where those non-HAP were
emitted from a source category actually
regulated under section 112. See, e.g.,
40 CFR 62.1100 (California State Plan
for Control of Fluoride Emissions from
Existing Facilities at Phosphate
Fertilizer Plants). We do not believe that
Congress sought to eliminate regulation
for a large category of sources in the
1990 Amendments and our proposed
interpretation of the two amendments to
section 111(d) avoids this result.3

63 The first instance in which the Agency
proposed an interpretation of the conflicting House
and Senate amendments to CAA section 111(d) was
in the January 2004 proposed rule. We recognize
that we may have made statements concerning
section 111(d), since the 1990 Amendments, but
those statements did not recognize or account for
the two different amendments to section 111(d), as
enacted in 1990. We are also amending 40 CFR
60.21, as part of the final CAMR. That regulation,
which was promulgated in 1975, interprets the 1970
CAA and defines a “designated pollutant” for
purposes of section 111(d), as excluding any
pollutant that is listed on the section 112(b)(1)(A)

Finally, in assessing whether to revise
the December 2000 “necessary’ finding,
it is reasonable to look to whether CAA
section 111 constituted a viable
alternative authority for regulating
utility HAP emissions prior to the
December 2000 finding. The answer is
yes and therefore under our proposed
interpretation of the conflicting
amendments, we could have regulated
HAP from Utility Units under section
111(d). We listed coal- and oil-fired
Utility Units under section 112(c) in
December 2000 based solely on our
appropriate and necessary finding. As
explained above, that finding lacks
foundation and recent information
confirms that it is neither appropriate
nor necessary to regulate Utility Units
under CAA section 112. We should have
recognized prior to the December 2000
finding that section 111 constituted a
viable authority for regulating utility
HAP emissions and therefore should
have never listed Utility Units on the
Section 112(c) list. In addition, as
explained below, the December 2000
finding and associated listing is not a
final agency action and EPA can
therefore make revisions to that finding
at any point prior to taking final action.
Such revisions are particularly
appropriate here, because the prior
finding is incorrect and new
information confirms this fact.

Some commenters argue that their
reading of the House amendment and
reconciliation of the amendments is
reasonable, but the question is not
whether commenters have identified a
reasonable construction of section
112(d). Rather, the issue is whether our
construction is a permissible one, and
for the reasons set forth above, we
believe that it is. See Smiley v. Citibank,
N.A. 517 U.S. 735, 744—45 (1996) (a
“permissible” interpretation is one that
is “reasonable”). Other commenters
effectively ask us to ignore the House
amendment because the Senate
amendment reflects the law as of 1977.
We cannot ignore the House
amendment, as it is part of current law,
and Congress substantially amended the
law in 1990, by including, among other
things, section 112(n)(1)(A).64

list. There is no section 112(b)(1)(A) in the current
act, as amended in 1990. We are therefore revising
40 CFR 60.21 because it does not reflect the current
language of section 111(d), as amended in 1990.

64 Finally, some commenters argue that EPA’s
interpretation of the conflicting amendments was
unreasonable, because it would give EPA discretion
to regulate area sources, under section 111, as
opposed to section 112. These commenters fail to
recognize the listing criteria for area sources under
section 112(c)(3). That section, for example,
provides that EPA shall list a category or
subcategory of area sources under section 112 if it
finds that the category or subcategory presents a

VIII. Removal of Coal- and Oil-Fired
Utility Units From the Section 112(C)
List

Section 112(n)(1)(A) sets forth the
criteria for regulating Utility Units
under section 112. The criteria are:
Whether regulation of Utility Units
under section 112 of the CAA is
“appropriate” and ‘“necessary.” In
December 2000, EPA added coal- and
oil-fired Utility Units to the section
112(c) list in light of its positive
appropriate and necessary finding for
such units. See 65 FR 79831.

In the January 2004 proposed rule,
EPA proposed removing coal- and oil-
fired Utility Units from the section
112(c) list based on our proposed
reversal of the December 2000 finding.
Today, we conclude that the December
2000 finding lacked foundation and that
regulation of coal- and oil-fired Utility
Units under section 112 is not
appropriate and necessary. Based on
those decisions and our revision of the
December 2000 finding, we remove
coal- and oil-fired Utility Units from the
section 112(c) list. We disagree with
those commenters that argue that EPA
cannot remove coal and oil-fired Utility
Units from the section 112(c) list
without satisfying the delisting criteria
in section 112(c)(9).

EPA reasonably interprets section
112(n)(1)(A) as providing it authority to
remove coal- and oil-fired units from the
section 112(c) list at any time that it
makes a negative appropriate and
necessary finding under the section.
Congress set up an entirely different
structure and predicate for assessing
whether Utility Units should be listed
for regulation under section 112.
Compare 112(c)(1) and (c)(3), with
112(n)(1)(A). Section 112(n)(1)(A)

threat of adverse effects to human health or the
environment in a manner “that warrants regulation
under section 112.”” Thus, EPA must determine
whether the category or subcategory presents a
threat that warrants regulation under section 112.
If EPA determined that the listing criteria for a
category of area sources were not met, nothing
would preclude EPA from regulating HAP from that
category under section 111(d), which contains
different requirements for regulation. See General
Overview of section 111 above.

Another commenter argued that EPA’s
interpretation of the two amendments is contrary to
a canon of statutory construction that provides that
where a conflict exists between two provisions of
an act, the last provision in point of arrangement
controls. This commenter argues that because the
Senate conforming amendment is found in section
302 of Public Law 101-549, and the House
amendment in section 108(g), the Senate
amendment should control. As explained above,
this canon of statutory construction is not directly
relevant to situations where the conflict at issue is
between two different amendments to the same
statutory provision. Furthermore, application of this
canon of construction would be contrary to the
legislative history described above.

JA 139



USCA Caglerdi'rbgister/ vBO7H MG 56} 3000RY, March 2889005/ Rilledmt Refiitforté'S O {6033

therefore occupies the field in section
112 with regard to Utility Units. Section
112(n)(1)(A) provides EPA significant
discretion in making the appropriate
and necessary finding and nothing in
section 112(n)(1)(A) suggests that EPA
cannot revise its finding, where, as here,
it has both identified errors in its prior
finding and determined that the finding
lacked foundation, and where EPA has
received new information that confirms
that it is not appropriate or necessary to
regulate coal- and oil-fired Utility Units
under section 112.65

The section 112(c)(9) criteria also do
not apply in two situations that are
directly relevant here. First, the
December 2000 appropriate and
necessary finding and associated listing
are not final agency actions. UARG v.
EPA, 2001 WL 936363, No. 01-1074 (DC
Cir. July 26, 2001). EPA therefore has
inherent authority under the CAA to
revise those actions at any time based
on either identified errors in the
December 2000 finding or on new
information that bears upon that
finding. Second, as explained in the
proposed rule, the section 112(c)(9)
criteria do not apply where, as here, the
source category at issue did not meet the
statutory criteria for listing at the time
of listing. See 68 FR 28197, 28200 June
4, 1996; see also 69 FR 4689 (citing
additional examples where EPA has
removed a source category from the
section 112(c) list without following the
criteria in section 112(c)(9) due to an
error at the time of listing). For all of the
reasons noted above, EPA did not meet
the statutory listing criteria at the time
of listing for coal- and oil-fired Utility
Units. Accordingly, coal- and oil-fired
Utility Units should never have been
listed under section 112(c) and therefore
the criteria of section 112(c)(9) do not
apply to today’s action.

IX. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether a regulatory
action is “significant”” and therefore
subject to Office of Management and
Budget (OMB) review and the

65 Although not critical to our analysis, we do
note that it is questionable whether we even had a
legal obligation in December 2000 to list Utility
Units under section 112(c) after making the positive
appropriate and necessary finding. Section
112(n)(1)(A) makes no reference to CAA section
112(c) and the framework of section 112(c)(1) and
(c)(3) does not expressly provide for the listing of
Utility Units. Rather, those provisions speak to
major and area sources, which Congress treated
differently from Utility Units.

requirements of the Executive Order.
The Order defines “significant
regulatory action” as one that is likely
to result in a rule that may:

1. Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

2. Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

3. Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

4. Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, OMB has notified us that
it considers this a “‘significant
regulatory action” within the meaning
of the Executive Order. We have
submitted this action to OMB for
review. However, EPA has determined
that this rulemaking will not have a
significant economic impact. Changes
made in response to OMB suggestions or
recommendations will be documented
in the public record. All written
comments from OMB to EPA and any
written EPA response to any of those
comments are included in the docket
listed at the beginning of this notice
under ADDRESSES.

B. Paperwork Reduction Act

This action does not contain any
information collection requirements and
therefore is not subject to the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA), as amended
by the Small Business Regulatory
Enforcement Fairness Act (Pub. L. 104—
121) (SBREFA), provides that whenever
an agency is required to publish a
general notice of rulemaking, it must
prepare a regulatory flexibility analysis,
unless it certifies that the rule, if
promulgated, will not have “a
significant economic impact on a
substantial number of small entities.” 5
U.S.C. 605(b). Small entities include
small businesses, small organizations,
and small governmental jurisdictions.

As was discussed in the January 30,
2004 NPR, EPA determined that it was
not necessary to prepare a regulatory
flexibility analysis in conjunction with
this rulemaking. We certify that this
action will not have a significant impact

on a substantial number of small entities
because it imposes no regulatory
requirements.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
(UMRA), establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and Tribal governments and the private
sector. Under UMRA section 202, 2
U.S.C. 1532, EPA generally must
prepare a written statement, including a
cost-benefit analysis, for any proposed
or final rule that “includes any Federal
mandate that may result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
* * *in any one year.” A “Federal
mandate” is defined under section
421(6), 2 U.S.C. 658(6), to include a
“Federal intergovernmental mandate”
and a “Federal private sector mandate.”
A “Federal intergovernmental
mandate,” in turn, is defined to include
a regulation that “would impose an
enforceable duty upon State, local, or
Tribal governments,” section
421(5)(A)(), 2 U.S.C. 658(5)(A)3d),
except for, among other things, a duty
that is ““a condition of Federal
assistance,” section 421(5)(A)@1)(I). A
“Federal private sector mandate”
includes a regulation that “would
impose an enforceable duty upon the
private sector,” with certain exceptions,
section 421(7)(A), 2 U.S.C. 658(7)(A).

We have determined that the final
rule does not contain a Federal mandate
that may result in expenditures of $100
million or more for State, local, or tribal
governments, in the aggregate, or the
private sector in any 1 year. Thus,
today’s final rule is not subject to the
requirements of sections 202 and 205 of
the UMRA. In addition, we have
determined that the final rule contains
no regulatory requirements that might
significantly or uniquely affect small
governments because it contains no
regulatory requirements that apply to
such governments or impose obligations
upon them. Therefore, the final rule is
not subject to the requirements of
section 203 of UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the EO to include regulations that have
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“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

This rule does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in EO
13132. The CAA establishes the
relationship between the Federal
government and the States, and this rule
does not impact that relationship. Thus,
EO 13132 does not apply to this rule.
However, in the spirit of EO 13132, and
consistent with EPA policy to promote
communications between EPA and State
and local governments, EPA specifically
solicited comment on this rule from
State and local officials.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

EO 13175, entitled “Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by Tribal
officials in the development of
regulatory policies that have Tribal
implications.”

This rule does not have Tribal
implications as defined by EO 13175. It
does not have a substantial direct effect
on one or more Indian Tribes, in that it
is a determination not to regulate
utilities under section 112, and
therefore imposes no burdens on tribes.
Furthermore, this rule does not affect
the relationship or distribution of power
and responsibilities between the Federal
government and Indian Tribes. The
CAA and the Tribal Authority Rule
(TAR) establish the relationship of the
Federal government and Tribes in
implementing the Clean Air Act.
Because this rule does not have Tribal
implications, EO 13175 does not apply.

Although EO 13175 does not apply to
this rule, EPA took several steps to
consult with Tribal officials in
developing this rule. EPA gave a
presentation to a national meeting of the
Tribal Environmental Council (NTEC) in
April 2001, and encouraged Tribal input
at an early stage. EPA then worked with
NTEC to find a Tribal representative to
participate in the workgroup developing
the rule, and included a representative
from the Navajo Nation as a member the
official workgroup, with a
representative from the Campo Band

later added as an alternate. In March
2004, EPA provided a briefing for Tribal
representatives and the newly formed
National Tribal Air Association and
NTEC. EPA received comments on this
rule from a number of tribes, and has
taken those comments and other input
from Tribal representatives into
consideration in development of this
rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045, “Protection of
Children from Environmental Health
and Safety Risks” (62 FR 19885, April
23, 1997) applies to any rule that (1) is
determined to be “economically
significant” as defined under EO 12866,
and (2) concerns an environmental
health or safety risk that EPA has reason
to believe may have a disproportionate
effect on children. If the regulatory
action meets both criteria, section 5-501
of the EO directs the Agency to evaluate
the environmental health or safety
effects of the planned rule on children,
and explain why the planned regulation
is preferable to other potentially
effective and reasonably feasible
alternatives considered by the Agency.

The final rule is not subject to
Executive Order 13045 because it is not
an economically significant regulatory
action as defined by Executive Order
12866. In addition, EPA interprets
Executive Order 13045 as applying only
to those regulatory actions that are
based on health and safety risks, such
that the analysis required under section
5-501 of the Executive Order has the
potential to influence the regulations.
The final rule is not subject to Executive
Order 13045 because it does not include
regulatory requirements based on health
or safety risks.

Nonetheless, in making its
determination as to whether it is
“‘appropriate and necessary” to regulate
Utility Units under section 112, EPA
considered the effects of utility HAP
emissions on both the general
population and sensitive
subpopulations, including children.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

Executive Order 13211 (66 FR 28355,
May 22, 2001) provides that agencies
shall prepare and submit to the
Administrator of the Office of
Regulatory Affairs, OMB, a Statement of
Energy Effects for certain actions
identified as “‘significant energy
actions.” Section 4(b) of EO 13211
defines “significant energy actions” as

“any action by an agency (normally
published in the Federal Register) that
promulgates or is expected to lead to the
promulgation of a final rule or
regulation, including notices of inquiry,
advance notices of final rulemaking, and
notices of final rulemaking: (1) (i) That
is a significant regulatory action under
EO 12866 or any successor order, and
(ii) is likely to have a significant adverse
effect on the supply, distribution, or use
of energy; or (2) that is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
“significant energy action.” Although
this final rule is a significant regulatory
action under EO 12866, it will not have
a significant adverse effect on the
supply, distribution, or use of energy.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) of 1995 (Pub. L. 104-113;
Section 12(d), 15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards (VCS) in their regulatory and
procurement activities unless to do so
would be inconsistent with applicable
law or otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures,
business practices) developed or
adopted by one or more voluntary
consensus bodies. NTTAA directs EPA
to provide Congress, through annual
reports to OMB, with explanations
when an agency does not use available
and applicable VCS.

This action does not involve technical
standards and therefore the NTTAA
does not apply.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898, “‘Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations,” provides for
Federal agencies to consider the impact
of programs, policies, and activities on
minority populations and low-income
populations, including tribes.

As described above, in making its
determination as to whether it is
“appropriate and necessary” to regulate
Utility Units under section 112, EPA
considered the effects of utility HAP
emissions on both the general
population and sensitive
subpopulations, including subsistence
fish-eaters. EPA’s analysis considered
such subpopulations as the Chippewa in
Minnesota, Wisconsin, and Michigan;
and the Hmong in Minnesota and
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Wisconsin. As explained above, the
Agency has concluded that it is not
“appropriate and necessary’’ to regulate
Utility Units under section 112, in light
of all available information, including
information on subsistence fish-eaters.
The Agency believes that
implementation of the CAIR and,
independently, the CAMR will remove
the hazards to public health resulting
from utility HAP emissions.

This action, however, does not
actually regulate HAP emissions from
utilities. The CAMR does regulate Hg
emissions from utilities, and it is in the

CAMR rulemaking that EPA has
addressed the impacts of that regulation
on the populations addressed by
Executive Order 12898.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by SBREFA
of 1996, generally provides that before
a rule may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
U.S. The EPA will submit a report

containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the U.S. prior to
publication of the rule in the Federal
Register. The final rule is not a “‘major
rule” as defined by 5 U.S.C. 804(2). The
final rule will be effective on March 29,
2005.

Dated: March 15, 2005.
Stephen Johnson,
Acting Administrator.
[FR Doc. 05-6037 Filed 3—28-05; 8:45 am]
BILLING CODE 6560-50—P
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2. EPA may revise asection 112(n)(1)(A) determination without applying the delisting criteriain section
112(c)(9)
[l. EPA HAS ADOPTED REASONABLE INTERPRETATIONS OF THE TERMSUSED IN CAA
SECTION 112(n)(1)(A)
A. EPA Reasonably Interprets the Term “Appropriate.”

B. EPA Reasonably Interprets the Term “INECESSANY.” ......ocoiirerereerereee ettt

C. EPA Reasonably Interprets The Term “As a Result”

[1l. EPA REASONABLY DETERMINED THAT IT ISNEITHER APPROPRIATE NOR NECESSARY

TO REGULATE MERCURY EMISSIONS FROM POWER PLANTS UNDER SECTION 112
A. EPA Appropriately-Determined That its December 2000 Finding Lacked Foundation
B. EPA Reasonably Determined That it is Not Appropriate to Regul ate Power Plant Mercury Emissions
Under Section 112 Because Hazards to Public Health are Not Reasonably Anticipated to Occur Asa

Result of Power Plant Mercury Emissions Following Implementation of Act Requirements
1. Overview of EPA's Hazard Analysis
a. EPA projected mercury deposition from power plains after implementation of CAIR and CAMR
b. EPA projected concentrations of utility-attributable methylmercury in fish tissue after implementation
of CAIR, or independently, CAMR
c. EPA estimated fish consumption rates
d. EPA compared exposure to the methylmercury Reference Dose
2. EPA exercised reasonable judgment in concluding that power plant mercury emissions will not pose a
hazard to public health
C. Petitioners Challenges to EPA's Health Hazard Findings' Lack Merit

1. EPA reasonably considered mercury reductionsthat will be achieved by other requirements of the Act ...

a. EPA reasonably calculated mercury reductions that will be achieved by CAIR
b. EPA's health hazard findings are supported by CAIR reductions alone
2. EPA adequately considered risks posed by local mercury deposition in its health hazard analysis
a. Overview of EPA's utility hotspot analysis
b. EPA's air quality modeling did not underestimate local mercury deposition

Note: Pagesiv-vi missing in original document.
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JURISDICTION

This Court has jurisdiction to review the rules at issue under section 307(b)(1) of the Clean Air Act (“CAA” or “the Act”),
42 U.S.C. § 7607(b)(1).

STATEMENT OF ISSUES

1. Whether EPA may correct an erroneous CAA section 112(n)(1)(A) determination, without applying the criteria set forth in
CAA section 112(c)(9)?

2. Whether EPA reasonably determined pursuant to CAA section 112(n)(1)(A), that it is neither “ appropriate” nor * necessary”
to regulate hazardous air pollutant emissionsfrom coal-fired electric utility steam generating units (* power plants’) under CAA

section 112?

3. Whether EPA reasonably considered Tribal Petitioners' treaty rightsin determining that it is neither appropriate nor necessary
to regulate power plant hazardous air pollutant emissions under CAA section 112?

4. Whether EPA has authority under CAA section 111, 42 U.S.C. § 7411, to establish standards of performance for hazardous
air pollutant emissions from power plants?

5. Whether EPA in the Clean Air Mercury Rule established appropriate standards of performance under CAA section 111 for
mercury emissions from power plants?
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STATUTESAND REGULATIONS

Pertinent statutory and regulatory provisionsare set forth in the addendum to the brief of State of New Jersey et al. (“ Government
Petitioners”), and to the extent not therein, are set forth in the addendum to this brief. Cited legislative history isin the addendum
to this brief.

STATEMENT OF THE CASE
. NATURE OF THE CASE

These consolidated casesinvolve challengesto EPA'sregul atory program for controlling mercury emissionsfrom power plants.
The rules under review include (1) the “Clean Air Mercury Rule” (“CAMR”), 70 Fed. Reg. 28,606 (May 18, 2005), which
establishes standards of performance limiting mercury emissions from new and existing power plants, and (2) a final EPA
action (“the Section 112(n) Rule”), 70 Fed. Reg. 15,994 (Mar. 29, 2005), that reverses an initial December 2000 finding that it
is“appropriate” and “necessary” to regulate power plants under CAA section 112.

CAMRisthefirst CAA rule ever specifically directed at emissions of mercury from power plants, and when fully implemented,
will secure substantial and cost-effective reductions in such emissions. It sets requirements for States to significantly reduce
mercury emissions from power plants in two phases and creates a market-based cap-and-trade program that States can use to
meet these requirements. New power plants have to meet stringent new source performance standards (“NSPS”) in addition
to being subject to fixed caps. When fully implemented, CAMR will reduce power plant emissions of mercury from the 1999
level of 48 tons ayear to 15 tons a year, areduction of nearly 70 percent.

The Section 112(n) Rule contains EPA's final determination that it is neither “appropriate”’ nor “necessary” to regulate power
plant emissions under section 112. In making this determination, EPA took into consideration the substantial reductions in
mercury emissions from power plants that can and will be obtained under other requirements of the Act, including reductions
that will be achieved under CAMR and under EPA's Clean Air Interstate Rule (“CAIR"), 70 Fed. Reg. 25,162 (May 12, 2005).

1. STATUTORY BACKGROUND

The CAA, 42 U.S.C. 88 7401-7671q, sets up a comprehensive and detailed program for control of air pollution through a
system, of shared federal and state responsibility.

A. Regulation of Air Pollutants Under CAA Section 111

Section 111 creates a program for the establishment of “standards of performance.” 42 U.S.C. § 7411. A “standard of
performance’ is*“a standard for emissions of air pollutants which reflects the degree of emission limitation achievable through
the application of the best system of emission reduction,” which (taking into account the cost of achieving such reduction and
any non-air quality health and environmental impact and energy requirements) the EPA Administrator determines has been
adequately demonstrated.” 1d. § 7411(a)(1).

For new sources, EPA must establish alist of stationary source categories that the Administrator has determined “cause|], or
contribute]] significantly to, air pollution which may reasonably be anticipated to endanger public health or welfare.” Id. ‘§
7411(b)(1)(A). EPA must set federal standards of performance for new sources within each listed source category. Id. § (b)(1)
(B). Section 111(b) standards for new sources apply nationally and are effective upon promulgation. Id.

For certain pollutants, section 111(d), 42 U.S.C. § 7411(d), requires EPA to promulgate regulations requiring States to establish
standards of performance for existing sources that States must adopt through a process that requires state rulemaking action
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followed by review and approval of state plans by EPA. Id. If a State does not adopt an approvable plan, EPA is required to
promulgate a federal plan implementing standards of performance for that State. 42.U.S.C. § 7411(d)(2).

B. Regulation of Hazardous Air Pollutants Under CAA Section 112

In the 1990 Amendments to the CAA, Congress substantially modified CAA section 112, which addresses hazardous air

pollutants. 1 Section 112 provides, among other things, that EPA shall (1) list categories of “major sources” 2 of hazardous air'
pollutants, 42 U.S.C. § 7412(c)(1), and (2) subsequently establish pursuant to section 112(d) national emission standards for
such sources that “ require the maximum degree of reduction in emissions of the hazardous air pollutants subject to this section”
that the Administrator determinesis achievable, taking into account certain factors such as cost, energy requirements, and other
impacts. I1d. § 7412(d)(2). Section 112 further specifies the minimum degree of emissions reductions sources must achieve.
Id. § 7412(d)(3). Section 112 emission standards are commonly referred to as “maximum achievable control technology” or
“MACT” standards.

Although Congress, in amending the Act in 1990, generally mandated that major sources of hazardousair pollutants be regulated
under the regulatory program set forth in section 112(d), Congress did not mandate that power plants be subject to this same
program. In particular, in CAA section 112(n)(1)(A), 42 U.S.C. § 7412(n)(1)(A), Congress directed EPA not to regulate power
plants under section 112 unless EPA first determined that regulation of power plants under section 112 was both “appropriate’
and “necessary” after considering public health risks reasonably anticipated to occur as a result of power plants emissions
following imposition of other requirements of the Act, such asthe standard of performance requirementsin section 111. Section
112(n)(1)(A) providesin full asfollows:

The Administrator shall perform a study of the hazards to public health reasonably anticipated to occur as
aresult of emissions by electric utility steam generating units of pollutants listed under subsection (b) of
this section after imposition of the requirements of this chapter. The Administrator shall report the results
of this study, to the Congresswithin 3 years after November 15, 1990. The Administrator shall develop and
describe in the Administrator's report to Congress aternative control strategies for emissions which may
warrant regulation under this section. The Administrator shall regulate el ectric utility steam generating units
under this section, if the Administrator finds such regulation is appropriate and necessary after considering
the results of the study required by this subparagraph.

42 U.S.C. § 7412(n)(1)(A).

C. Regulation of Air PollutantsUnder CAA Section 110

Pursuant to CAA sections 108 and 109, 42 U.S.C. 8§ 7408-7409, EPA has established national ambient air quality standards
(“NAAQS’) for certain common air pollutants, including ozone and particulate matter. The NAAQS establish permissible
concentrations of these pollutants in the “ambient,” or outside, air. Pursuant to CAA section 110, States must then establish
“State implementation plans’ (“SIPs"), which impose controls on individual sources of air pollution as necessary to attain
and maintain the NAAQS. 42 U.S.C. § 7410. Section 110 require state rulemaking action followed by review and approval
of state plans by EPA at the federal level. If the EPA Administrator finds that an approved SIP is “substantially inadequate”
to attain or maintain the NAAQS, mitigate adequately interstate pollutant transport, or otherwise comply with the Act, heis
authorized to “require the State to revise the plan as necessary to correct such inadequacies’ (a“SIP Call”). Id. § 7410(k)(5).
CAA section 110(a)(2)(D) requires that SIPs contain provisions prohibiting “any source or other type of emissions activity
within the State from emitting any air pollutant in amountswhich will ... contribute significantly to nonattainment in, or interfere
with maintenance by, any other State with respect to any [NAAQS].” 42 U.S.C. § 7410(a)(2)(D).
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1. REGULATORY BACKGROUND
A. The Section 112(n) Rule

Following passage of the 1990 Amendments, EPA conducted a study, pursuant to section 112(n)(1)(A), 42 U.S,C. § 7412(n)
(2)(A), to evaluate what hazards to public health, if any, would reasonably be anticipated to occur as a result of emissions of
hazardous air pollutants from power plants after imposition of the requirements of the CAA. EPA completed this study on
February 24, 1998, and submitted areport to Congress summarizingitsresults. Docket No. A92-55, Item No. I-A-90 (“the Utility
Study”) (JA 64-101). After some additional data collection - and without providing an opportunity for notice and comment
EPA made afinding, on December 20, 2000, under section 112(n)(1)(A) that regulation of power plants under section 112 was
“appropriate and necessary.” 65 Fed. Reg. 79,825 (Dec. 20, 2000) (“the December 2000 Finding”). Based on this finding, EPA
added power plantsto the CAA'section 112(c) list of source categoriesto beregulated under section 112. 1d. at 79,831. Petitioner
Utility Air Regulatory Group (“UARG”) challenged the finding. Applying CAA section 112(e)(4), 42 U.S.C. § 7412(e)(4),
this Court held that it lacked jurisdiction to review the December 2000 Finding and that challenges to that finding could be
heard only after EPA issued section 112(d) emission standards for power plants. UARG v.EPA, No. 01-1074, 2001 WL 936363
(D.C. Cir. July 26, 2001).

On January 30, 2004, EPA issued a proposed role that included two primary aternative regulatory approaches to address
mercury emissions from power plants. 69 Fed. Reg. 4652. Under the first approach, EPA proposed retaining its December 2000
Finding and the associated section 112(c) listing of power plants. and issuing final emission standards for power plants under
section 112(d). Under the second approach, EPA proposed revising the December 2000 Finding, removing power plants from
the section 112(c) list, and issuing standards of performance under section 111.

On March 15, 2005, EPA signed the final Section 112(n) Rule revising the December 2000 Finding based on its final
determination that it was, in fact, neither appropriate nor necessary to regulate power plants under CAA section 112. 70 Fed.
Reg 15,994 (Mar. 29, 2005). Before taking thisfinal action, EPA received and responded to thousands of public comments and
documents, and conducted additional robust air quality modeling and analyses. EPA concluded that it was not “ appropriate”
to regulate power plants under section 112 because (1) the level of emissions of hazardous air pollutants from power, plants
remaining after imposition of other requirements of the Act are not reasonably anticipated to cause hazards to public health,
and (2) if EPA were to regulate mercury emissions from power plants under section 112, the costs would be extreme and the
health benefits would be nominal, as total domestic power plant emissions are responsible for only a very small fraction of
overall mercury levels. 70 Fed. Reg. 16,022/3; 70 Fed. Reg. 16,029/1. In addition, EPA concluded it was not “necessary” to
regulate power plants under section 112 because there are other available authorities under the Act that, if implemented, would
administratively- and cost-effectively address hazardous air pollutant emissions from power plants. 70 Fed. Reg. 16,005. Based
on itsrevised section 112(n)(1)(A) finding, EPA in the Section 112(n) Rule removed power plants from the section 112(c) list.
70 Fed. Reg. 15,994/2.

On July 8, 2005, environmental group petitioners-moved for a stay of the Section 112(n) Rule pending judicial review. On
August 4, 2005, this Court denied Petitioners' request.

B. CAMR

On the same date that he signed the Section 112(n) Rule, the EPA Administrator signed CAMR. 70 Fed. Reg. 28,606 (May
18, 2005). CAMR establishes “ standards of performance”’ pursuant to CAA sections 111(b) and (d) limiting mercury emissions
from new and existing power plants.

CAMR creates a standard of performance for existing sources that, when fully implemented, will reduce nationwide annual

power plant emissions of mercury from a 1999 baseline of 48 tonsto 15 tons. CAMR takes a two-phase approach to achieving
mercury reduction. A first phase nation-wide emissions cap of 38 tons per year becomes effective in 2010, and a second phase
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cap of 15 tons per year becomes effective in 2018. 70 Fed. Reg. 28,618-19. CAMR sets emission reduction requirements by
apportioning emission budgets among the 50 States, two Tribes, and the District of Columbia. Id. at 28,623. CAMR further
provides States and Tribes with the option of either joining a nationwide emissions cap-and-trade program as a means of
implementing required reductions, or achieving required reductions through another method. Id. at 28,621.

States that elect to participate in the national cap-and-trade program may allocate emission allowances to individual plants as
they deem appropriate aslong as the total allocated does not exceed a State's emission budget. Id. at 28,632. Under the national
cap-and-trade program, individual plants must hold allowances equal to their annual mercury emissions each year. Id. at 28,616.
Those with allowances in excess of their emissions may sell the excess to other plants or bank the allowances for future use.
Id. at 28,616, 28,629.

Pursuant to CAA section 111(b), CAMR further requires al new power plantsto meet NSPS. CAMR establishes NSPSfor five
subcategories of power plants: (1) bituminous coal plants, (2) subbituminous coal plants, (3) lignite coal plants, (4) coal-refuse
plants, and (5) integrated gasification combined cycle plants. 70 Fed. Reg. 28,612. For subbituminous coal plants, EPA further
subcategorized on the basis of water availability. Id. at 28,615.

C. The Reconsider ation Rule

Following publication of the Section 112(n) Rule and CAMR, EPA received numerous petitions requesting reconsideration
of many aspects of the final rules. On October 28, 2005, EPA granted reconsideration on certain issues. 70 Fed. Reg. 62,200;
70. Fed. Reg. 62,213. EPA published its final decision on reconsideration on June 9, 2006. 71 Fed. Reg. 33,388. EPA made
two substantive changes to CAMR involving revisions to the state mercury allocations and to the NSPS. EPA reaffirmed
its determination that it is neither appropriate nor necessary to regulate power plants under section 112. I1d. at 33,388-89.
EPA conducted, a cost-effectiveness analysis on reconsideration that showed that even assuming a hazard to public health
existed from the global pool of mercury emissions, the cost of further reducing mercury emissions under section 112 beyond
reductionsthat will be achieved through other statutory requirementsfar exceed the health benefits associated with the additional
reductions. Id. at 33,394.

D. CAIR

Prior to promulgating the Section 112(n) Rule and CAMR, EPA promulgated CAIR, 70 Fed. Reg. 25,162 (May 12, 2005),
pursuant to its authority under CAA section 110(a)(2)(D), 42 U.S.C. § 7410(a)(2)(D).3 CAIR is intended to address the
interstate transport of pollutants that significantly contribute to nonattainment and interfere with maintenance of the ozone
and fine particulate matter NAAQS in the eastern United States. In brief, EPA determined that 24 jurisdictions contribute
significantly to downwind States' nonattainment of the fine particulate matter standard through emissions of sulfur dioxide
(“SO2") and nitrogen oxides (“NOy”) and that 26 jurisdictions contribute significantly to downwind States' nonattainment of
the ozone standard through emissions of NOy. 70 Fed. Reg. 25,167. The CAIR emission reduction requirements are based on
controlsthat EPA determined to be highly cost effective for power plants. 70 Fed. Reg. 16,004. CAIR also defines power plant
emission budgets for each State that apply if the State chooses to control only power plants. 70 Fed. Reg. 25,167.

The required reductions of SO, and NOy will be implemented in two phases. The first phase of NOy reductions beginsin 2009
and thefirst phase of SO reductions beginsin 2010. The second phase for both SO, and NOy beginsin 2015. Id. at 25,215-16.
Although States may independently determine which emissions sources to control and which control measures to adopt, EPA
predicted that most Stateswill regulate power plants and that power plantswill comply by installing currently available controls
that will reduce mercury emissions as well as NOy and SO, emissions. 70 Fed. Reg. 16,009-10. EPA established guidelines
and a model rule for a cap-and-trade program for CAIR in which States may Choose to participate. 70 Fed. Reg. 25,223-25.
This program would allow emission credits to be traded by power plants within and between States as away to reduce the cost
of compliance and to provide compliance flexibility.
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STANDARD OF REVIEW

Challenged provisions of EPA's rules must be upheld unlessthey are “ arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law.” 42 U.S.C. § 7607(d)(9)(A). The“arbitrary or capricious’ standard isanarrow, deferential standard
under which the Court may not substituteitsjudgment for that of the agency. Motor Vehicle Mfrs. Assnv. State FarmMut. Auto.
Ins. Co., 463 U.S. 29, 42 (1983). The central issues under this standard are whether the decision “was based on a consideration
of the relevant factors and whether there has been a clear error of judgment.” Citizens to Preserve Overton Park v. Volpe, 401
U.S. 402, 416(1971); Small Refiner Lead Phase-Down TaskForce v. EPA, 705 F.2d 506, 520-21 (D.C. Cir. 1983).

Questions of statutory interpretation are governed by the two-step test set forth in Chevron U.SA. Inc. v. NRDC (“Chevron”),
467 U.S. 837, 842-45 (1984). The reviewing court must first determine “whether Congress has directly spoken to the precise
guestion at issue.” Chevron, 467 U.S. at 842. If the congressional intent is clear from the statutory language, the inquiry ends.
Id. at 842-43. If the statute is silent or ambiguous, the reviewing court must determine whether the agency's interpretation is
based on a permissible construction of the statute. Id. at 843. The Court need not find that EPA's reading is the sole permissible
construction, or even that it is the reading the Court would have reached on its own. EPA's interpretation must be upheld as
long asit is areasonable reading of the statute. Id. at 843 n.11; Chemical Mfrs. Assnv. NRDC, 470 U.S. 116, 125 (1985).

Deference is particularly appropriate where, asin this case, the challenged EPA determinations involve complex scientific and
technical issues within the special expertise of the agency. SeeBaltimore Gas & Elec. Co. v. NRDC, 462 U.S. 87, 103 (1983);
Appalachian Power Co. v. EPA, 135 F.3d 791, 801-02 (D.C. Cir. 1998) (“Our analysisis guided by the deference traditionally
given to agency expertise, particularly when dealing with a statutory scheme as unwieldy and ??

Note: Pages 16-18 missing in original document.

??plants, and when fully implemented, it will secure significant and cost-effective reductions in such emissions. Contrary to
the claims of the Environmental Petitioners (Natural Resources Defense Council et al.), CAMR's cap-and-trade system is an
appropriate “standard of performance” Under the Act and is consistent with the terms of the statute and applicable judicial
precedent. Furthermore, Petitioners' record-based challengesto CAMR are meritless because local and regional variations are
an inherent aspect of any standard of performance, and the subcategorization scheme reflected in CAMR was reasonable.
Petitioner UARG's claim that CAMR gives States too much discretion has no basis in the statute, and is largely contradicted
by applicable precedent of this Court.

Additionally, EPA's mercury emissions allocation to the State of Alaskais supported by the record and consistent with EPA's
allocation methodology nationwide. EPA's adjustment factors by coal rank are likewise supported by the record. EPA also
correctly calculated the heat content of coal refuse. Petitioner ARIPPA's challenge to EPA'S calculation is based, on partial
data and improper application of EPA's methodology.

Accordingly, all of the petitions challenging the Section 112(n) Rule and CAMR should be denied. ??

Note: Pages 20-21 missing in original document.

??to power plant regulation, Government Petitioners take the position that EPA only hasthe authority to make a section 112(n)
(1(A) determination once, and that if the determination iswrong or no longer valid, EPA is powerless to correct its error, no
matter how wrong and flawed it may be. See Government Br. at 12-14. This position is supported neither by the statutory text

nor by principles of administrative law.

In thefirst place, it is a fundamental principle of administrative law that an agency has inherent authority to reverse an earlier
administrative determination or ruling where an agency has a principled basis for doing so. As the Supreme Court stated
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in American Trucking Assns v. Atchison, Topeka & Santa Fe Ry., 387 U.S. 397, 416 (1967), an agency “faced with new
developments or in light of reconsideration of the relevant facts and its mandate, may alter its past interpretation and overturn
past administrative rulings and practice.” “[T]his kind of flexibility and adaptability ... is an essential part of the office of a
regulatory agency.” Id. Similarly, the Supreme Court more recently observed:

“An initial agency interpretation is not instantly carved in stone. On the contrary, the agency ... must consider varying
interpretations and the wisdom of its policy on a continuing basis,” Chevron, supra at 863-64, for example, in response to
changed factual circumstances, or a change in administrations.

National Cable & Telecomms. Assnv. Brand X Internet Servs., 575 U.S. 967, 981 (2005). Likewise, this Court has stated that:

[A]n agency isfreeto discard precedents Or practicesit no longer believes correct. Indeed, we expect that
an [] agency may well change its past practices with advances in knowledge in its given field or as its
relevant experience and expertise expands.

Williams Gas Processing Gulf Coast Co. v. FERC, 475 F.3d 319, 326. (D.C. Cir. 2006) (quoting Nuclear Energy Inst., Inc. v.
EPA, 373 F.3d 1251, 1296 (D.C. Cir. 2004) (per curiam)).

Government Petitioners argue that EPA lacks authority to revise a section 112(n)(1)(A) determination inasmuch as Congress
failed to mandate periodic review by EPA of a section 112(n)(1)(A) determination, whereas Congress did mandate periodic
review of certain other determinations under the Act. See Government Br. at 13. Government Petitioners fail to recognize that
there is a clear distinction between language that mandates periodic EPA review, of some determination, and language that
precludes review of such a determination. In the absence of any preclusive language, EPA retains its inherent administrative
authority to revise asection 112(n)(1)(A) determination whereit hasaprincipled basisfor doing so. SeeDun & Bradstreet Corp.
Found. v. United States Postal Service, 946 F.2d 189, 193 (2d Cir. 1991) (It iswidely accepted that an agency may, on itsown
initiative, reconsider itsinterim or even its final decisions, regardless of whether the applicable statute and agency regulations
expressly provide for such review.”) (citation omitted).

2. EPA may revise a section 112(n)(1)(A) deter mination without applying the delisting criteriain section 112(c)(9).

In section 112(n)(1)(A), Congress directed EPA to regulate power plant emissions under section 112 only where it is both
appropriate and necessary to do so. Thus, an affirmative section 112(n)(1)(A) determination is a prerequisite to any regulation
of power plants under section 112. EPA's express authority in section 112(n)(1)(A) to determine whether power plants should
be regulated at all under section 112 necessarily encompasses the authority to remove power plants from the section 112(c) list
of source categories to be regulated under section 112 where EPA determines that it has erred in concluding that regulation of
power plantsisappropriate and necessary or findsthat new information has undermined the validity of aprevious determination.

Government and Environmental Petitioners take the position that even if EPA is correct that it is, in fact, neither “ appropriate”
nor “necessary” to regulate power plants under section 112, EPA must nonetheless, as a result of an initial erroneous 112(n)
(1)(A) determination, retain power plants on the section 112 list and regulate power plants under section 112. See Government
Br. at 15-19; Environmental Br. at 14-17. Petitioners contend that EPA can only avoid inappropriate or unnecessary regulation
of power plants under section 112 if it makes a different set of findings than set forth in section 112(n)(1)(A) - namely, the
findings set forth in section 112(c)(9) required for removing ordinary source categoriesfrom the section 112(c) list of categories
to be regulated. But this argument ignores the threshold nature of the section 112(n)(1)(A) criteria and stands the statutory
framework on its head.

Petitioners contend that their statutory interpretation must be adopted under step one of a Chevron analysis. See Environmental
Br. at 15. Under step one of a Chevron analysis, the statute must be construed in its entirety, and the Court cannot confine
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itself to reading a particular statutory provision in isolation. See, e.g.,FDA v. Brown & Williamson Tobacco Corp., 529 U.S.
120, 132(2000)(“In determining whether Congress has specifically addressed the question at issue, a reviewing court should
not confine itself to examining a particular statutory provision in isolation. The meaning - or ambiguity of - certain words or
phrases may only become evident when placed in context.”); Northeast Maryland Waste Disposal Auth. v. EPA, 358 F.3d 936,
944 (D.C. Cir. 2004) (“As the Supreme Court has instructed, ‘the words of a statute must be read in their context and with a
view to their place in the overall statutory scheme.” ) (citation omitted).

Reading section 112 in its entirety, it is simply not the case that Congress has unambiguously expressed an intent to compel
unnecessary and inappropriate regulation of power plants. Logically, if EPA makes a determination under section 112(n)(1)
(A) that power plants should not be regulated at all under section 112 because it is neither appropriate nor necessary to do
s0, this determination ipso facto must result in removal'of power plants from the section 112(c) list of source categories to
be regulated under section 112. To the extent that the section 112(n)(1)(A) criteria and the section 112(c)(9) delisting criteria
may be deemed to conflict, the section 112(n)(1)(A) language takes precedence through application of the fundamental rule of
statutory construction that “[s]pecific termsprevail over thegeneral inthe same... statute which might otherwise be controlling.”
Ginsberg & Sons v. Popkin, 285 U.S. 204, 208 (1932). Section 112(n)(1)(A) focuses specifically on power plants. Section
112(c)(9) does not.

In short, the intent of Congressis not clear with respect to the applicability of the section 112(c)(9) delisting criteriato power
plants. Accordingly, this case cannot be decided under step one of the Chevron test, and the Court must proceed ??

Note: Page 27-28

?? pollutants, including mercury, and to establish standards for such sources by November 2000. But, in doing so, Congress
made clear that this provision “shall not be construed to require [EPA] to promulgate standards’ for power plants. 42 U.S.C.
§ 7412(c)(6). Accordingly, section 112(c)(6) further underscores that Congress had reservations about regulating power plants
under section 112 notwithstanding its recognition that power plants may be a significant source of mercury.

Section 112(c)(3) addresses EPA's listing of “area sources’ to be regulated under section 112. Area sources are defined as
stationary sources of hazardous air pollutants that are not “major sources.” 42 U.S.C. § 7412(a)(2). Environmental Petitioners
argue that EPA's interpretation of section 112(n)(1)(A) as alowing it to correct a section 112(n)(1)(A) “appropriate and
necessary” determination relating to power plants would also enable EPA to revise section 112(c)(3) area source listing
determinations without applying section 112(c)(9) delisting criteria - aresult they contend would be “absurd.” Environmental
Br. at 18. Petitioners are mistaken. Section 112(c)(3) is distinguishable from section 112(n)(1)(A), and the “absurd results’
Petitioners contemplate do not actually exist. Congress expressly applied section 112(c)(9) delisting criteria to area sources,
but not to power plants. Moreover, Petitioners section 112(c)(3) argument has been waived because Petitioners failed to raise
any concern regarding section 112(c)(3) during the period for public comment. See 42 U.S.C. § 7607(d)(7)(B) (providing that
“[o]nly an objection to arule or procedure which was rai sed with reasonabl e specificity during the period for public comment ...
maybe raised during judicia review.”).

This Court's decision in American Methyl Corp. v. EPA, 749 F.2d 826 (D.C. Cir. 1984), which is cited by Petitioners (see
Environmental Br. at 18), is aso distinguishable. In American Methyl, this Court held that EPA could not reconsider awaiver
granted under CAA section 211(f), 42 U.S.C. § 7545(f), allowing the sale of anew fuel additive, but had to instead take action
under CAA section 211(c), 42 U.S.C. § 7545(c), to prohibit the sale of the fuel additive. CAA sections 211(c) and section 211(f)
are not analogousto CAA sections 112(c)(9) and 112(n)(1)(A). First, the Court in American Methyl relied heavily onlegidlative
history that expressly set forth Congress' intent that having granted awaiver for afuel additive under section 211(f), EPA must
act to subsequently restrict the sale of such fuel additives through proceedings under section 211(c). See 749 F.2d at 834-35.
There is no comparable legislative history here indicating Congress intended to preclude EPA from exercising its inherent
authority to reconsider a section 112(n)(1)(A) determination. Second, CAA. sections 211(c) and 211(f) address precisely the
same thing - fuel additives. By contrast, CAA section 112(n)(1)(A) a one specifically addresses power plants. Third, in section
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211(f) Congress placed an expresstime limitati on within which EPA must make awaiver determination, whereashere, Congress
did not place any time limitation on making a section 112(n)(1)(A) determination.

Where EPA has determined, as it did here, that it erred in adding power plants to the section 112(c) list in the first place, it
is even more apparent that EPA has the authority to correct that initial error and remove power plants from the list of source
categories to be regulated without applying the section 112(c)(9) delisting criteria. Indeed, EPA has always interpreted the
section 112(c)(9) criteria as inapplicable where the original listing of a source category was inconsistent with statutory listing
criteria. See 69 Fed. Reg. 4652, 4689 (Jan. 30, 2004) (citing examples where EPA removed a source category from the section
112(c) list without following the criteriain section 112(c)(9) due to an error at the time of listing). For example, in 1992, EPA
listed asphalt concrete manufacturers as amajor source category under section 112(c)(1), and then in 2002, delisted that source
category without following the criteriain section 112(c)(9) because it determined that theinitial criteriafor listing had not been

met. Id. See 67 Fed. Reg. 6521, 6522 (Feb. 12, 2002). °

Furthermore, the merits of EPA's initial finding have never been subject to judicial review. 6 |f EPA cannot correct its own
mistake and remove power plants from the section 112(c) list based on its revised section 112(n)(1)(A) finding, thiswould lead
to an anomalous result: that power plants challenging EPA's initial December 2000 determination (when such determination
became ripe for review) could obtain relief from this Court - namely, vacatur of the initial section 112(n)(1)(A) determination
upon afinding of error - that they could not obtain from EPA, even where the error is conceded by the Agency. EPA should
not have to await an adverse ruling from the Court to correct its own mistake. Cf.Natural Gas Clearinghouse v. FERC, 965
F.2d 1066, 1073 (D.C. Cir. 1992) (“[A]n agency, like a court; can undo what iswrongfully done by virtue of its[prior] order.”)
(citation and quotation marks omitted); Cleveland Nat'l Air Show, Inc. v. United States Dep't of Transp., 430 F.3d 757, 765
(6th Cir. 2005)(“A government agency, like ajudge, may correct a mistake, and no principle of administrative law consigns
the agency to repeating the mistake into perpetuity.”).

In short, EPA has reasonably concluded that the specific “appropriate” and “necessary” criteria of section 112(n)(1)(A) aone
govern whether power plants shall be regulated under Section 112, and that the delisting criteria at section 112(c)(9) do not
apply to EPA action under section 112(n)(1)(A).

II. EPA HASADOPTED REASONABLE INTERPRETATIONS OF THE TERMSUSED IN CAA SECTION 112(n)
(DA)

As discussed, above, the condition precedent for regulating power plants under section 112 is a determination by EPA that
such regulation is both “appropriate” and “necessary.” The terms “appropriate” and “necessary” are not defined in section
112(n)(1)(A). In the absence of any statutory definition, EPA has reasonably interpreted, these terms consistent with their plain

meaning.  We set forth EPA's reasonable interpretation of these terms below.

A. EPA Reasonably Interpretsthe Term “ ‘Appropriate.”

The only guidance in section 112(n)(1)(A) about the substance of EPA's “appropriate” inquiry is that EPA must consider the
results of a study identifying “hazards to public health” that are “reasonably anticipated to occur as a result of emissions’ of
hazardous air pollutants by power plants “after imposition of the requirements of the Act.” 42 U.S.C. § 7412(n)(1)(A).

In view of what Congress directed EPA to consider in the required study, EPA reasonably considers, as a threshold matter,
in evaluating whether regulation of power plants under section 112 is “appropriate,” whether “hazards to public health” are
“reasonably anticipated to occur as aresult of emissions’ by power plants “after imposition of the requirements of the [Act].”
If such hazards are not reasonably anticipated to occur, EPA reasonably concludesthat it is not “ appropriate” to regulate power
plants under section 112. But even if such hazards are reasonably anticipated to occur, EPA reasonably believes other factors
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may still make regulation of power plants under section 112 inappropriate. For example, regulation of power plants under
Section 112 may not be “appropriate” where the cost of regulation far outweighs the health benefits.

B. EPA Reasonably Interpretsthe Term “Necessary.”

Congress required EPA to determine that it was both appropriate and necessary to regul ate power plants under section 112. To
give Congress direction full effect, EPA'sinquiry into whether it is*necessary” to regulate power plants under section 112 must
be distinct from EPA's inquiry into whether it is “appropriate” to do so. Thus, even if EPA determines that it is “appropriate’
to regulate power plants under section 112, EPA must also specifically conclude that it is “necessary” to do so.

EPA reasonably concludes that regulation of power plants under section 112 isnot “necessary” where there are other authorities
under the Act beyond section 112 authoritiesthat, if implemented, would address any hazards to public health posed by power
plant hazardous air pollutant emissions in a cost-effective and administratively-effective manner. 70 Fed. Reg. 16,001/2; 71
Fed. Reg. 33,391.

C. EPA Reasonably Interprets The Term “Asa Result.”

Section 112(n)(1)(A) directs EPA to study “hazards to public health reasonably anticipated to occur as a result of emissions’
of hazardous air pollutantss by power plants. 42 U.S.C. § 7412(n)(1)(A). Without considering the context of section 112(n)
(D(A), the “as aresult of” phrase might reasonably be read to refer alternatively to either (a) hazards resulting solely from
emissions by power plants, or (b) hazards resulting from all sources, including power plants. Cf.Collinsworth v. AlG Life Ins.
Co., 404 F. Supp. 2d 911, 920 (N.D. Tex. 2005) (finding phrase “as a result of” appearing in insurance policy was ambiguous
and could be read to refer either to actions that are the sole cause of aloss or to actions that are a contributing cause). However,
considering the specific context of section 112(n)(1)(A), EPA reasonably construes this phrase as referring to hazards arising
solely from power plant emissions.

In section 112(n)(1)(A), Congress distinguished power plants from all other major and area sources of hazardous air pollutants
and signaled its reluctance to have power plants automatically subjected to the same stringent regulatory framework as other
sources. Congress directed EPA to regulate other major sources of mercury under section 112, but, in sharp contrast, instructed
EPA to regulate power plants under that section only if EPA deemed such regulation to be “appropriate and necessary” after
studying “hazards to public health reasonably anticipated to occur as a result of emissions by [power plants].” 42 U.S.C. §
7412(n)(1)(A). Congress unique treatment of power plants provides a strong indication that Congress intended EPA to focus
its study under section 112(n)(1)(A) on effects of mercury emissions caused by power plants alone,

Indeed, if Congress had intended to mandate that EPA evaluate all sources of mercury under section 112(n)(1)(A), and that EPA
regulate power plants where power plants, made some non-zero contribution to the global pool of mercury, Congress could
have simply required regulation of power plants under the same scheme as other sources. Congress already knew at the time
of the 1990 Amendments that power, plants were a mgjor source of hazardous air pollutants. Congress further already knew
that mercury in the environment generally presented a potential hazard to public health, as reflected by Congress' decision to
include mercury on alist of “hazardous air pollutants’ and Congress direction to EPA to establish mercury emission standards
under section 112 for all major sources of hazardous air pollutants (but not power plants). Interpreting section 112(n)(1)(A) as
requiring analysis of whether the total amount of mercury in the environment presents some potential health hazard to which
power plants make some non-zero contribution renders the section 112(n)(1)(A) inquiry meaningless. SeeMountain States Tel.
& Tel. Co. v. Pueblo of Santa Ana, 472 U.S. 237, 249 (1985) (noting that it isan * ‘elementary canon of construction that a
statute should be interpreted so as not to render one part inoperative’ ")(citation omitted).

Furthermore, if Congress had intended EPA to focus its analysis on whether power plants, in combination with mercury
emissions from all other sources, contributes to a hazard to public, health, it could have easily made this clear. For example,
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Congress could have used language similar to that in section 112(n)(1)(B). In section 112(n)(1)(B), Congress required EPA to
study the health effects of mercury emissions from power plants “and other sources.” 42 U.S.C. § 7412(n)(1)(B). Congress,
however, did not use such language in section 112(n)(1)(A) and did not direct EPA to consider the section 112(n)(1)(B) study
in making a section 112(n)(1)(A) determination.

Congress could also have used language similar to that used in CAA section 110(a)(2)(D), 42 U.S.C. § 7410(a)(2)(D). In section
110(a)(2)(D), Congress required that each SIP contain adequate provisions “ prohibiting...any source or other type of emissions
activity within the State from emitting any air pollutant in amounts” that will “ contribute significantly to nonattainment” of the
NAAQS. This language reflects that Congress knew how to specify regulation of emissions of air pollutants even where such
pollutants only “contribute” to a problem in combination with other sources. Congress did not use such “contribution” language
in section 112(n)(1)(A), and EPA's interpretation of the “asaresult of” language in section 112(n)(1)(A) so asto avoid making
section 112(n)(1)(A) superfluous is reasonable. SeeChevron, 467 U.S. at 843 & n. 11 (holding that where statutory languageis
ambiguous, EPA's interpretation must be upheld aslong as it is areasonabl e reading of the statute, and the Court need not find

that EPA'sreading isthe sole permissible construction, or even that it is the reading the Court would have reached on its own). 8

Environmental Petitioners argue that EPA's interpretation of the phrase “as a result of” cannot be reconciled with EPA's
interpretation of the same phrase asit appearsin section 112(k)(3)(B), See Environmental Br. at 32. Thisargument is misplaced
because the phrase appearsin section 112(k)(3)(B) in an entirely different context. In section 112(k), which addresses regulation
of areasources, Congress made aspecific finding that emissions of hazardousair pollutantsfrom areasourcesmay “individualy,
or in the aggregate, present significant risks human health in urban areas.” 42 U.S.C § 7412(k)(1) (emphasis added). Congress.
then directed EPA to prepare a comprehensive strategy to reduce aggregate emissions of hazardous air pollutants from area
sources in urban areas, including reducing-emissions of the 30 pollutants that “as a result of emissions from area sources’
present the greatest threat to public health. 42 U.S.C. § 7412(k)(3)(B). Thus, in section 112(k)(3) Congress made clear that it
intended for EPA to prepare a strategy to reduce aggregate emissions from many area sources in urban areas. |n sharp contrast,
in section 112(n)(1)(A), Congress directed EPA to engage in a very different inquiry - namely, to determine whether it is
appropriate and necessary for a particular source Category (power plants) to be regulated under section 112 after regulation
of Power plants under other requirements of the Act. Nothing in section 112(k)(3) makes it unreasonable for EPA to focus on
power plant emissions exclusively in the context of making a section 112(n)(1)(A) determination. Section 112(n)(1)(A) calls
for adifferent analysis and bears little resemblance to section 112(k)(3).

In short, EPA reasonably focused its “ appropriate” analysis on hazards to public health arising solely from power plants.

[1l. EPA REASONABLY DETERMINED THAT IT ISNEITHER APPROPRIATE NOR NECESSARY TO
REGULATE MERCURY EMISSIONS FROM POWER PLANTSUNDER SECTION 112

In the Section 112(n)Rule, EPA reasonably determined that it is neither “appropriate” nor “ necessary” to regulate power plants
under section 112. We discuss the analyses and reasoning underlying these determinations below.

A. EPA Appropriately Determined. That its December 2000 Finding L acked Foundation.

In the Section 112(n) Rule, EPA found, as an initial, matter, that its December 2000 Finding was without-foundation. 70 Fed.
Reg. 16,002-4. In its December 2000 Finding, EPA failed to fully consider the mercury reductions that would result after
imposition of requirements of the Act. EPA's failure to consider these reductions resulted in an overestimate of power plant
mercury emissions remaining after imposition of Act requirements. Specifically, EPA explained that it erred in December 2000
by not accounting for the power plant mercury emission reductionsthat it should have reasonably anticipated would result from
implementation of certain other provisionsof CAA Titlel. 70 Fed. Reg. 16,003/3 First, EPA did not consider mercury reductions
that would result from implementation of the revised NAAQS for particulate matter and ozone that EPA issued in July 1997.
EPA had recognized in the Utility Study that the revised. NAAQS would result in approximately a 1.6 percent reduction in
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mercury emissions, primarily due to the fact that to attain the new particul ate matter NAAQS power plantswould need to install
controls that would also control mercury. Id.; Utility Study at 1-2 to 1-3; ES-25, 3-14 (JA 95-96, 89, 99). However, EPA did
not consider these reductionsin its December 2000 Finding.

Second, EPA did not account in December 2000 for reductionsin mercury emissionsthat would result from two rulescontrolling
NOy issued pursuant to CAA Titlel: (1) arule (“the NSPS Boiler Rule”) setting NSPS under section 111 (b) for NOy emitted
from power plants and industrial boilers, and (2) arule (“the NOy SIP call rule”) promulgated under CAA section 110(a)(2)
(D) requiring 22 States and the District of Columbiato revise their SIPs to mitigate the interstate transport of ozone. 70 Fed.
Reg. 16,004/1. Both of these rules were premised on use of a NOy control technology called selective catalytic reduction. At
the time of the December 2000 Finding, EPA had data that confirmed that use of this technology would also result in reductions

in power plant mercury emissions, but EPA did not consider these reductions in making its section 112(n)(1)(A) finding. Id. 9

In short, EPA did not take into account in its December 2000 Finding significant reductions in mercury that would result from
implementation of Act requirements. Had EPA taken these reductionsinto account, it believesit would have reached a different
conclusion in December 2000. 70 Fed. Reg. 16,003/1. Moreover, as discussed below, new information before the Agency at
the time of the Section 112(n) Rule confirmed that EPA had erred.

B. EPA Reasonably Determined That it isNot Appropriateto Regulate Power Plant Mercury Emissions Under
Section 112 Because Hazardsto Public Health are Not Reasonably Anticipated to Occur Asa Result of Power Plant
Mer cury Emissions Following I mplementation of Act Requirements.

Between the time of its December 2000 Finding and promulgation of the Section 112(n) Rule in March 2005, EPA obtained
new information concerning mercury emissions from power plants following implementation of Act requirements, and utilizing
this new information, conducted sophisticated public health analyses. Based on all of the information before EPA at the time
of the Section 112(n) Rule, EPA concluded that the level of mercury remaining after implementation of the requirements of the
Act is not reasonably anticipated to pose a hazard to public health, and therefore, it is not appropriate to regul ate power plants

under section 112. 70 Fed. Reg. 16,004. 10 Accordingly, EPA concluded that its December 2000 Finding should be revised.

In the Section 112(n) Rule EPA considered, among other things, emission reductions that would result from two rulemakings
implementing requirements of the Act that had been promulgated subsequent to December 2000: CAIR and CAMR. EPA
conducted sophisticated air quality modeling to analyze the nature of mercury emissions from power plants that would remain
after implementation of CAIR, and independently, after implementation of CAMR. These analyses demonstrated that the
implementation of either CAIR or CAMR alonewould result in alevel of mercury emissions from power plants that would not
cause hazards to public health. 70 Fed. Reg. 16,011-27.

1. Overview of EPA'sHazard Analysis.

In assessing potentia hazards to public health from power plant emissions of mercury following implementation of CAIR or
CAMR, EPA concluded, as a threshold matter that the predominant pathway of mercury exposure to humans is through the

consumption of methylmercury infish. 1 Domestic power plants emissions contributeto methylmercury infish, but invirtually
all instances, utility-attributable methylmercury levels are a very small fraction of overall methylmercury levels. 70 Fed. Reg.
16,028/2. EPA assessed the risk of methylmercury exposure to individuals resulting from fish consumption and attributable to
power plants by considering the concentration of methylmercury in fish that is attributable to power plants (i.e., the “utility-
attributable” methylmercury concentration), and the quantity of fish consumed by individuals.

EPA determined that the greatest potential health risk from exposure to utility-attributable mercury is posed to the sub-
population of women of child-bearing age who eat self-caught (i.e., noncommercial) freshwater fish. 70 Fed. Reg. 16,011-12. 12
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EPA then rigorously assessed the degree of risk to individuals within this subpopulation employing the following analytical
steps. First, EPA used sophisticated modeling to project the location and quantity of mercury deposition from power plants
after implementation of CAIR, or independently, CAMR. Second, EPA combined deposition projectionswith actual freshwater
fish tissue data to estimate expected concentrations of utility-attributable methylmercury in fish tissue in particular locations
after implementation of CAIR, or independently, CAMR. Third, EPA estimated noncommercial freshwater fish consumption
rates. Fourth, EPA compared the degree of exposure to utility-attributable methylmercury from consuming noncommercial
freshwater fish to a health-based standard. We summarize each of these analytical steps further below.

a. EPA projected mercury deposition from power plants after implementation of CAIR and CAMR.

EPA used sophisticated state-of-the-art air quality modeling platforms to assess mercury deposition, including deposition
attributable to power plants, in particular locations within the contiguous 48 States. 70 Fed. Reg. 16,015-19. EPA's modeling
assessed mercury deposition in the baseline year of 2001, and after (a) implementation of CAIR (in 2020), and independently
(b) implementation of CAMR (in 2020). Id.

EPA applied the Integrated Planning Model(“IPM”) to project changes in the quantity of future mercury emissions from
individual power plants following implementation of CAIR or CAMR in 2020. 70 Fed. Reg. 16,016-17. EPA then applied the
Community Multi-Scale Air Quality (“CMAQ") model, which accounts for atmospheric chemistry and meteorology, to assess
the amount and location of mercury deposition within the contiguous 48 States after implementation of CAIR or CAMR. 70
Fed. Reg. 16,015-16, 16,019. EPA's air quality modeling generally showed that total mercury deposition isnot highly impacted

by power plants. 70 Fed. Reg. 16,019/3. 13

b. EPA projected concentrations of utility-attributable methylmercury in fish tissue after implementation of CAIR, or
independently, CAMR.

EPA created the largest existing database of actual fish tissue mercury concentrations to measure baseline mercury
concentrations in fish tissue in various locations throughout the United States. EPA then combined this fish tissue data with
its modeled mercury deposition projections to estimate the concentrations of utility-attributable methylmercury in fish tissue
both in the baseline, year of 2001, and after implementation of CAIR or CAMR in 2020, Effectiveness TSD at 19-32 (JA

1891-1904); 70 Fed. Reg. 16,015-21. 14

EPA estimated fish consumption rates.

EPA estimated noncommercial freshwater fish consumption rates for two broad subpopulations. (1) recreationa fishers
generaly, and (2) individuals, including certain Native Americans, who through choice, socio-cultural practices or necessity
consume larger amounts of freshwater fish (“subsistence fishers’). 70 Fed. Reg. 16,021-22; Effectiveness TSD at 33-39 (JA
1905-11). For each of these subpopulations, EPA calculated arange of consumption rates expressed in terms of percentiles. Id.

d. EPA compared exposur e to the methylmer cury Reference Dose.

As the final step, EPA compared the projected exposure to utility-attributable methylmercury to the “Reference Dose” for
methylmercury. 70 Fed. Reg. 16,012-13, 16,023-25; Effectiveness TSD at 40-54 (JA 1912-26). 55 Inorder 72

Note: Pages 49-53 missing in original document.

?7? CAA section 111, 42 U.S.C. § 7411.
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Furthermore, EPA's consideration of reductionsthat will be achieved by CAIR doesnot undermineany “timeline” established in
the 1990 Amendments for regulating hazardous air pollutants from power plants. See Environmental Br. at 30-31; Government
Br. at 19-20. In the 1990 Amendments, Congress did not establish any deadline at all by which EPA must make a section 112(n)
(2)(A) determination, much less establish any deadline by which any regulation of power plants must be fully implemented.
To be sure, Congress set a deadline for EPA to complete a study of power plant emissions, but a deadline to complete a study
is quite different from a deadline to make a regulatory determination. Indeed, the terms of section 112(n)(1)(A) indicate that
Congress had reasons for setting a study deadline beyond insuring prompt regulation of power plant emissions under section
112 if appropriate and necessary. In particular, it is noteworthy that Congress directed that EPA include in the study and report
to Congress on “alternative control strategies for emissions which may warrant regulation under this section.” 42 U.S.C. §
7412(n)(1)(A). This indicates that the study deadline may have been intended in part to facilitate Congress ability to enact
some alternative control program for power plant emissions (in place of the section 112 program to which Congress clearly
had reservations about subjecting power plants).

In any event, if Congress had intended to set a firm-deadline by which EPA must implement any regulation of hazardous air
pollutants from power plants, it could have set one. It did not, and Petitioners attempt to read a timeframe into the Act that

is not there. 17

Furthermore, the 1990 Amendments reflect Congress recognition generally that Act requirements would take decades to
implement and that EPA might need to project emission levels far into the future in making a section 112(n)(1)(A) regulatory
determination. For example, Congress enacted the Acid Rain program as part of the 1990 CAA Amendments and provided
that this program not be fully implemented until about 2010 - 20 years after enactment of the Amendments. 42 U.S.C. §§

7651-76510. 8 The 15-year time horizon EPA modeled in the instant Section 112(n) Rule is five years shorter than the 20-
year interval between the 1990 Amendments and full implementation of the Acid Rain program. Thus, EPA's consideration
of mercury emission reductions that will be achieved by CAIR and CAMR over a 15-year timeframe was consistent with the

statutory framework. 19

a. EPA reasonably calculated mercury reductionsthat will be achieved by CAIR.

Petitioners additionally contend that EPA should not have relied on reductions in mercury emissions that will be achieved by
CAIR because CAIR requires reductions of NOy and SO, but does not specifically require regulation of mercury emissions
from power plants. See Environmental Br. at 30; Government Br. at 23-24. Although States do have discretion under CAIR
to independently determine which sources to control to meet CAIR requirements, this does not mean that EPA is unable to
reasonably project how States will control emissions to meet CAIR's requirements. In the final rule preamble and in response
to comments, EPA provided a number of compelling reasons as to why it reasonably expects States to implement CAIR by
regulating power plant emissions. 70 Fed. Reg. 16,010; Reconsideration RTC at 49 (JA 3750). First, the power sector represents
the majority of national SO, and NOy emissions, and EPA analysis found that the most efficient method for Statesto achieve
CAIR SO, and NOy emission reduction targets would be through adoption of controls on the power sector. 70 Fed. Reg.
16,010/2. Second, EPA concluded it is likely that States will choose to implement CAIR in much the same way they chose to
implement requirements under a previous similar rulemaking, the “NOy SIP Call” rulemaking, 63 Fed. Reg. 57,356 (Oct. 27,
1998). Id. Under that rulemaking, EPA gave States 0zone NOy reduction requirements, and each State subject to the rulemaking
chose to control emissions from power plants to meet NOy reduction requirements. Id.

Petitioners further contend that EPA should not have relied on reductions in mercury emissions that will be achieved by CAIR,
because CAIR does not specify the nature of control measuresthat power plants might adopt to control SO, and NOy emissions,

so there is no guarantee that plants would use controls for these pollutants that also reduce mercury. See Government Br. at
40; Environmental Br. ??
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Note: Pages 58-61 missing in origina document.

?? authority to promulgate CAMR in section V below. However, Petitioners argument isimmaterial with respect to the Section
112(n) Rule because regardless of whether EPA has authority to promulgate CAMR, EPA's health hazard determination would
still be sound, based on EPA's projection that utility-attributable mercury emissions that will remain after CAIR aone do not
pose a hazard to public health. 70 Fed. Reg. 16,024/3.

2. EPA adequately considered risks posed by local mercury deposition in its health hazard analysis.

While most power plant mercury emissions are deposited far from plants, some mercury emissions are deposited localy (i.e.,
within 25 kilometers). 70 Fed. Reg. 16,025; Utility Study at ES-18 (JA 82). The CMAQ model used by EPA in its DI health
hazard analysis described above (see generally, supra, at 44-52) captured elevated localized deposition from power plants.
Reconsideration RTC 108 (JA 3791). Moreover, in addition to its IDI analysis, EPA conducted an additional assessment to
specifically address whether local deposition of mercury from power plantsfollowing CAIR or CAMR would resultin‘ “ utility
hotspots.” See generally 70 Fed. Reg. 16,025-28. Contrary to Petitioners arguments (see Environmental Br. at 33-34, Intervenor
Physicians for Social Responsibility (“Physicians ’) Br. at 11-14), EPA appropriately assessed local deposition both in??

Note: Pages 63-65 missing in origina document.

?? Steubenville Study measured deposition in 2003, and EPA's CMAQ model did not project deposition for that year. 71
Fed. Reg. 33,392-93. The latter is significant because deposition can change significantly from year to year based on both
climatological and meterological differences. Reconsideration RTC at144 (JA 3813).

Bearing the above considerations in mind, even using the Steubenville Study as an indirect basis for comparison, the results of
the Steubenville Study are consistent with the CMAQ model projections. The Steubenville Study found that approximately 67
percent of mercury depositing at asingle hilltop monitor in Steubenville, Ohio, in 2003 was from some form of coal combustion,
including power plants. 71 Fed. Reg. 33,392. The CMAQ model similarly predicts for 2001 that power plant coal combustion
alone constitutes 44 percent of mercury deposition in the 36-kilometer grid cell including the Steubenville monitoring site. 1d.
One grid cell to the north and three grid cells to the east of the Steubenville monitoring site, the CMAQ model predicts 571
percent and 71 percent deposition from power plant combustion alone respectively. Id. Thus, the CMAQ model predicts power
plant deposition for the Steubenville area for a different year roughly in the same range as the 67 percent figure measured at
the Steubenville monitor from all forms of coal-combustion.

Petitioners further make an invalid comparison (see Environmental Br. at 34; Physicians Br. at 13) when they attempt to
compare the Steubenville datato EPA's projections of deposition percentagesinto entire water sheds using CMAQ 36-kilometer
grid cell results and other data. By way of background, in its IDI analysis generally, EPA used the CMAQ model, combined
with United States Geological Survey (“USGS”) information, to estimate average deposition from power plants at the watershed
level. Specifically, EPA used 8-digit hydrological units codes (“HUCS") developed by USGS to identify watersheds. There are
2,108 ditinct 8-digit HUCsin the lower 48 United States, that average approximately 1,631 square milesin size. EPA averaged
36-kilometer CMAQ grid cells within each HUC to generate deposition estimates at the HUC level. 70 Fed. Reg. 16,019/1. It
was in the context of assessing power plant mercury deposition percentages in watersheds (i.e., 8-digit HUCs)that EPA noted
that, within the watershed with the 99th percentile highest total mercury deposition (from all sources, not just power plants),
eliminating powerplant emissions would reduce total mercury deposition by 16 percent. 70 Fed. Reg. 16,019/1.

Tothe extent Petitionersareindirectly contesting EPA's decision to eval uate deposition impacts at the watershed level as part of
itsIDI analysis, EPA provided sound reasonsfor doing so. See 70-Fed. Reg. 16,026/1-2; Effectiveness TSD at 5 (JA 1877). First,
much of the mercury emitted by power plants does not deposit directly into surface waters, but enters waterbodies indirectly
through groundwater inflow and runoff at various times of the year. A comprehensive watershed-level analysis better accounts
for these entry pathways. I1d. Second, in larger waterbodieswhere thereis substantial fishing activity, the fish species consumed
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by humans are likely migratory, and the accumulation of methylmercury in these fish will come from deposition over alarge
area. Id. Third, many anglers catch fish from a variety of waterbodies in a watershed, and a watershed level analysis better

accounts for this fishing pattern. Effectiveness TSD at 5 (JA 1877). 22

3. EPA reasonably assessed health hazardsrelating to consumption of fish at subsistence levels.

Tribal Petitioners contend that EPA's freshwater heath hazard assessment is defective because EPA alegedly (1)
underestimated tribal fish consumption rates and (2) erred in determining that tribal subsistence fishers are unlikely to reside
in the areas that will be most significantly impacted by utility-attributable deposition See Tribal Br. at 31-42. Tribal Petitioners
are wrong on both counts.

a. EPA reasonably estimated subsistence fish

Asdiscussed above, EPA performed a sophisticated modeling analysisto assess exposure to utility-attributable methylmercury
through consumption of noncommercial freshwater fish following implementation of CAIR and also of CAMR. EPA recognized
in performing this analysis that tribal subsistence fishing populations tend to consume higher levels of freshwater fish than
the general population of recreational fishers. EPA therefore distinguished subsistence fishers from the general population,
independently assessed subsistence consumption rates, and incorporated different consumption ratesfor subsistencefishersinto
its analysis. See Effectiveness TSD at 33-39 (JA 1905-11); Reconsideration RTC at 70-77 (JA 3771,78).

The consumption rates EPA applied for subsistence fishers in its modeling analysis were vastly greater than the consumption
rates EPA applied for the general population of recreational fishers. Specifically, EPA applied a mean rate of 60 grams of fish
per day for subsistence fishers, as opposed to arate of 8 grams per day for the general population, a 95th percentile rate of
170 grams per day for subsistence fishers, as opposed to a 95th percentile rate of 25 grams per day for the general population,
and a 99th percentile rate of 389 grams per day for subsistence fishers, as opposed to a 99th percentile rate of 47 grams per

day for the general population. 23

In estimating subsistence freshwater fish consumption rates for purposes of its analysis, EPA relied upon data from a peer-
reviewed study of four Native American tribes located along the Columbia River in Washington, Oregon and Idaho (“the
ColumbiaRiver Inter-Tribal Fish Commission Study” or “ CRITFC Study”). See Reconsideration RTC at 72 (JA 3773); CRITFC
Study, Legacy Docket: No. A.-92-55, 1-H-458 (JA 256) Tribal Petitioners argue that the CRITFC Study data understates
subsistence consumption rates and that EPA should have utilized data from other studies, including data from: (1) a study of
Tribes located in the Great Lakes region (the “ Great Lakes Fish and Wildlife Commission Study,” or “the GLIFWC Study™),
(2) a study of Tribes in Alaska (“The Alaska Study”)(EPA-HQ-OAR 2002-0056-6498.2)(JA 2702), and (3) a study of the
Suguamish Tribe in Washington State (“the Suguamish Study”) (EPA-HQ-OAR-2002-0056-6498.11) (JA 2730). See Tribal-
Br. at 33. Asdiscussed below, EPA considered these studies and made a sound decision that the data therein were less suitable
for purposes of its modeling analysis than the CRITFC study data. Reconsideration RTC at 72, 191 (JA 3773, 3852)

EPA explained that to be suitable for use in its analysis, fish consumption data needed to meet, among other things, the
following three criteria: (1) the data needed to reflect daily consumption rates over an annual period, as opposed to short-term
consumption rates, such asaseasonal consumption rate, because the Reference Dose is based on long-term exposure, (2)the data
needed to reflect freshwater-sourced fish consumption rates; and (3) the dataneeded to report consumption ratesfor identifiable
population percentiles (e.g., average 50th percentile consumption rates, and high-end 95th and 99th percentile consumption
rates). Effectiveness TSD at 39 (JA 1911); Reconsideration RTC at 72 (JA 3773).

EPA explained that data needed to reflect long-term annual average daily consumption rates because EPA's modeling analysis

was premised on assessing long-term exposure to utility-attributable methylmercury and then comparing this long-term
exposure to the Reference Dose for methylmercury. See supra, at 48-49. The Reference Dose for methylmercury is based
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on chronic long-term exposure. Accordingly, long-term annual average consumption data are more relevant and suitable for
use than short-term data in a modeling analysis that is intended to compare individuals' exposure to the Reference Dose.
Effectiveness TSD at 33 (JA 1905).

EPA further explained that the data needed to reflect freshwater-sourced fish consumption (i.e., fish caught and consumed from
rivers and lakes as opposed to estuaries or oceans) because the freshwater fish pathway is the pathway of greatest concern with
respect to utility-attributable mercury exposure, and because there is considerable uncertainty associated with extrapolating
freshwater fish consumption rates from marine fish consumption rates. Effectiveness TSD at 37 (JA 1909); Reconsideration
RTC at 72 (JA 3773).

EPA additionally explained that consumption data needed to include consumption rates for identifiable popul ation percentiles
(e.g., average consumption rates and high-end 95th and 99th percentile consumption rates) so that EPA could consider in making
a public health hazard assessment the relative number of individuals exposed at particular levels, as opposed to considering
only the degree of risk posed to some potentially maximally exposed individual. Effectiveness TSD at 37-38 (JA 1909-10);
70 Fed. Reg. 16,022/3.

Applying thethreecriteriaoutlined above, EPA reasonably relied upon the datafrom the CRITFC Study and not the other studies
cited by Petitioners. The CRITFC Study was the optimal dataset before EPA, asit was the only source of databefore EPA that
met all three required criteria (i.e., it was the only dataset that included annual-average, freshwater fish consumption data for
identifiable population percentiles). The GLIFWC Study datadid not reflect annual -average consumption rates, and the seasonal
consumption rate data within the GLIFWC Study could not be translated into annual-averaged consumption rates without
making a number of highly uncertain and speculative assumptions. Effectiveness TSD at 38-39 (JA 1910-11). In addition, the
GLIFWC Study did not link consumption data to identifiable population percentiles. I1d. at 39. The Alaska and Suguamish
Studies reported consumption data for coastal tribes that obtained fish from saltwater sources and was not representative of
consumption behavior of inland population. Reconsideration RTC at 72 (JA 3773).

Tribal Petitioners contend that even if the CRITFC Study datais probative, the dataset should not have been exclusively relied
upon, inasmuch as there is some uncertainty associated with relying on regional data in a nationwide modeling analysis. See
Tribal Br. at 33-34. The CRITFC Study data, however, comprised the optimal dataset before EPA for usein modeling annualized
subsistence consumption rates, and the degree of uncertainty associated with the CRITFC Study dataset was |essthan the degree
of uncertainty associated with aternate datasets availableto EPA (i.e., there was|ess uncertainty associated with using regional
data to estimate subsistence consumption rates than with extrapolating annual consumption rates from reported seasonal or

saltwater consumption rates). Reconsideration RTC at 72 (JA 3773). 24

Contrary to Petitioners suggestion (see Tribal Br. at 35), EPA need not invest the resources to conduct a perfect study of
subsistence fishing rates. It is a well-established principle of administrative law that where imperfect scientific information is
before an agency, the agency may proceed on the basis of imperfect information so long as the agency has a rational basis
for doing so. American Iron & Steel Inst. v. EPA, 115 F.3d 979, 1004 (D.C. Cir. 1997). Here, the CRITFC Study presented
a rigorous peer-reviewed study of annualized freshwater consumption rates by inland subsistence populations and was the
optimal dataset before EPA for use in EPA's modeling analysis. EPA has met its minimal burden of demonstrating a rational
basisfor relying upon the CRITFC Study datain its modeling analysis. Cf.Dioxin/Organochlorine Ctr v. Clarke, 57.F.3d 1517,
1524 (9th Cir. 1995)(holding EPA reasonably set limitation on amount of dioxin that could be released into water basin based
on projected consumption rate of 6.5 grams per day, notwithstanding evidence before EPA that certain human subpopulations
consumed at much greater rates); NRDC v. EPA, 16 F.3d 1395, 1403 (4th Cir. 1993) (upholding EPA's approval of State water
quality standard for dioxin based on projected consumption rate of 6.5 grams per day, notwithstanding evidence before EPA
that tribal subpopulations consumed at greater rates).

Tribal Petitioners additionally contend that EPA should have endeavored to incorporate historical consumption rates into its
modeling analysis. See Tribal Br. at 36-37. Asa practical matter, Tribal Petitioners do not point to any peer-reviewed historical
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data in the record that met the required criteria for EPA's modeling analysis described above. But even if such data were to
have been in the record, it would still have been reasonable for EPA to rely upon recent data for use in its modeling analysis.
Section 112(n)(1)(A) directs EPA to study “hazards to public health reasonably anticipated to occur as a result of emissions’
by power plants following implementation of Act requirements and to then make a determination as to whether regulation of
power plants under section 112 is “appropriate and necessary.” 42 U.S.C. § 7412(n)(1)(A). Evenif historical data meeting the
required criteria were to have been in the record, EPA could still have reasonably concluded that recent data presents a more
accurate picture of hazards reasonably anticipated to occur than older and possibly outdated historical data

b. Tribal Petitioners have waived any challengeto EPA's use of Census Bureau data to identify areas where
subsistence populations are likely to reside.

In its freshwater pathway modeling analysis, EPA determined that it is possible that, under certain circumstances, high-end
subsistence subpopulations could be exposed to utility-attributable methylmercury concentrations in excess of the Reference
Dosefollowing implementation of CAIR and CAMR. In particular, EPA'smodeling reflected that, if asubsistencefish consumer
wereto eat at both avery high subsi stence consumption rate and eat solely fish with very high utility-attributable, methylmercury
concentrations, that person could be exposed to utility-attributable methylmercury concentrations above the Reference Dose.

See Reconsideration RTC at Table 2 (JA 3774); Effectiveness TSD at Table 6.4 (JA 1926). % EPA concluded, however, that
the overwhelming majority of tribal populations live outside of areas most impacted by utility-attributable mercury deposition,
and therefore, it was unlikely that a subsistence fish consumer would both eat at a relatively high consumption rate and eat
solely fishwith relatively high utility-attributable methylmercury concentrations. 71 Fed. Reg. 33,392/3; 70 Fed. Reg. 16,024/1.
EPA further explained that at exposures above the Reference Dose, adverse health effects are possible but such exposures do
not necessarily mean that adverse effects will occur. 70 Fed. Reg. 16,024/3.

To get a sense of the location of tribal subsistence populations in relation to high utility-attributable deposition, EPA utilized
2000 Census Bureau data. Specifically, EPA mapped the locations of “ Tribal Census Tracts,” which are defined by the Census
Bureau as “relatively permanent statistical subdivisions of a federally recognized American Indian reservation and/or off-
reservation Trust land.” Effectiveness TSD at 51 (JA 1923). EPA overlaid the locations of Tribal Census Tracts on maps
identifying the location of the areas most impacted by utility-attributable mercury deposition following implementation of
CAIR. See Effectiveness TSD at 52 Figure 6.1 (JA 1924). Visual inspection of the resulting overlay map showed that the
overwhelming majority of Tribal Census Tracts would not be within areas most impacted by utility-attributable mercury
deposition. Id. at 51 (JA 1923).

EPA concluded, based on its comparison of the location of Tribal Census Tracts with the location of areas most impacted by
utility-attributable mercury deposition, that “the likelihood that factors will converge such that a[Native American subsistence
fisher] would both eat at a high consumption rate and eat solely freshwater fish with high utility-attributable [methylmercury]
concentrations is small.” 71 Fed. Reg. 33,392. EPA further concluded that although the possibility exists that a very small
group of Native American subsistence fishers may be exposed to utility-attributable methylmercury above the Reference Dose,
“significant uncertainties exist with respect to the existence and actual size of such agroup.” 70 Fed. Reg. 16,024-25.

Tribal Petitioners contend for the first time in their brief that EPA erred in using Census Bureau data to identify the general
location of tribal subsistence populations. See Tribal Br. at 40-42. The contention that EPA erred in using Census Bureau data
was not brought to EPA's attention during the rulemaking. See, e.g., EPA-HQ-OAR-2002-0056-6498.1, National Congress of
American Indians Comment Letter (JA 2688-2701) (failing to raise any concern with use of Census Bureau data). Accordingly,
any argument based on EPA's use of Census Bureau data has been waived. The CAA judicial review provision, 42 U.S.C. §
7607(d)(7)(B), specifically providesthat “[o] nly an objection to arole or procedure which was rai sed with reasonabl e specificity
during the period for public comment ... may be raised during judicia review,” and this Court has‘ ‘strictly’ enforce[d]” this
statutory requirement. Mossville Envtl. Action Now v. EPA, 370 F.3d 1232, 1238 (D.C. Cir. 2004) (citation omitted).
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Even if Tribal Petitioners new argument regarding EPA's use of Census Bureau data could be considered, EPA's use of these
data was reasonable. EPA appropriately used these data to approximately identify the location of most subsistence tribal
populations. It was not EPA'sintent to identify the residence of every Native American in the United States. EPA recognized that
subsistencetribal populations are asubset of the general Native American population. Several studies have shown that athough
Native American anglers generally consume fish at somewhat higher rates than the general population of recreational anglers,
they consume fish at rates far lower than rates for Native American subsistence populations. EPA-HQ-OAR-2002-0056-5815,
Exposure Factors Handbook at 10-27 (JA 1658); Reconsideration RTC at 191 (JA 3852). In using Tribal Census Tract data,
EPA made areasonabl e assumption that significant concentrations of tribal subsistence fishing populations reside within Tribal
Census Tracts. To the extent that Tribal Petitioners now contend that significant subsistence populations are located outside of
formal reservations or trust lands and can be identified through data other than Census Bureau data, they should have brought
these concerns to EPA during the public comment period so that EPA could have evaluated these concerns and, if appropriate,
incorporated additional information into itsanalysis, or further explained its decision to continueto rely on Census Bureau data.

4. EPA assessed marine, estuarine, and commer cial, fish exposure pathwaysin its hazard analysis.

Although EPA focused its analysis on risks posed by consumption of fish containing the highest levels of utility-attributable
mercury (i.e., noncommercial freshwater fish), EPA's analysis was not limited to this exposure pathway. EPA assessed through
additional quantitative and qualitative analyses the degree of risk associated with consuming other kinds of fish, including
marinefish, fish caught in estuaries such asthe Chesapeake Bay, and commercially-caught freshwater fish. Seegenerally 71 Fed.
Reg. 33,392-93; Reconsideration TSD at 2-27 (JA 2361-86). Accordingly, Government Petitioners' assertion (see Government
Br. at 25-26) that EPA did not consider these other pathwaysis simply wrong.

With respect to marine fish, EPA undertook athorough and sophisticated quantitative analysis during reconsideration that was
similar in depth and scope to the analysis undertaken for the noncommercial freshwater pathway. 71 Fed. Reg. 33,392-93;
Reconsideration TSD at 11-16 (JA 2370-75). That analysis, which likely overstated the utility-attributable methylmercury levels
in marine fish, showed that the incremental exposure to methylmercury due to power plant emissions from eating marine fish
would be less than the Reference Dose, even for a person consuming at the 99.9th percentile rate and consuming exclusively
marine fish with high utility-attributable methylmercury concentrations. 71 Fed. Reg. 33,392-93.

Although scientific uncertainties and a lack of data made similar quantitative modeling analyses for other pathways (e.g.,
commercia freshwater, estuarine, aguaculture) not possible, EPA did engage in detailed qualitative analyses with respect to
these pathways. See Reconsideration TSD at 16-27 (JA 2375-86). These qualitative analyses showed that exposure to utility-
attributable mercury through these pathways would be low, and in all cases less than exposure through the noncommercial

freshwater pathway. 26

D. Alternatively, EPA Reasonably Determined That It is Not Appropriateto Regulate Mercury Emissions Because the
Costs of Reducing Mercury Emissions Under Section 112 Far Exceed the Benefits.

Beyond finding that regulation of power plants under section 112 is not “appropriate” because hazards to public health are not
reasonably anticipated to occur as a result of remaining power plant mercury emissions, EPA concluded alternatively that it
is not “appropriate” to regulate power plants under section 112 because the costs of regulating beyond the level that will be
achieved by CAIR far exceed the benefits. See generally, 70 Fed. Reg. 62,208-09; 71 Fed. Reg. 33,394-95, Reconsideration
TSD at 27-38 (JA 2386-87).

For purposes of assessing whether it is cost-effective to regulate mercury emissions under section 112 beyond the level that
will be achieved by CAIR, EPA very conservatively assumed a hazard to public health existed resulting from the total “global
pool” of mercury emissions. 71 Fed. Reg. 33,394/1; Reconsideration TSD at 29-30 (JA 2388-89). EPA then calculated the
upper-bound neurological benefits that would occur from completely eliminating domestic mercury emissions from power
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plants. Reconsideration TSD at 27-37 (JA 2386-96) 27 EPA concluded that the annualized aggregate upper bound benefit
from eliminating mercury emissions from domestic power plants beyond the level that will be achieved by CAIR would be
about $210 million. 71 Fed. Reg. 33,394. In contrast, EPA determined that the annualized cost of regulating under section 112

would be at least $750 million. 22 1d. EPA's air quality modeling further showed that even if EPA were to prohibit all mercury
emissions from domestic power plants, such regulation would result in only avery small improvement in methylmercury levels
in waterbodies that exceed the water quality criterion. 70 Fed. Reg. 16,029.

In short, EPA found that the costs of regulation under section 112 far exceed any health benefits that would be obtained.
Accordingly, EPA reasonably concluded that it is not “appropriate” to regulate power plant emissions under section 112, even
if public health hazards were reasonably anticipated to occur as aresult of power plant emissions.

Significantly, no Petitioners have challenged EPA's determination that it is not “appropriate” to regulate power plants under
section 112 because to do so would not be cost-effective. Accordingly, evenif any of Petitioners attacks on EPA's public health
hazard findings were deemed to have merit, EPA's “ appropriate” finding should still be upheld based on EPA's alternative cost-

effectiveness rationale. 2°
Note: Pages 85-86 missing in original document.

?? Congress specifically directed EPA in section 112(n)(1)(A) to focus its determination on whether to regulate power plants
under section 112 on a study of health hazards arising from power plant emissions, not consideration of environmental effects.
In sum, EPA has properly addressed Tribal Petitioners issueswithin the context of Congress' direction in Section 112(n)(1)(A).

A. EPA Adequately Considered Health Effects on Subsistence Fishers.

EPA recognizesthat some subpopulationsin the United States, including tribal subsistence fishers, consume high levels of fish.
70 Fed. Reg. 16,022. Sophi sticated modeling was conducted specifically to analyze theimpact of remaining power plant mercury
emissions on these subpopulations, and EPA determined that power plant mercury emissions remaining after imposition of
the requirements of the Act do not result in a hazard to public health. Id. We address EPA's public health analysis, and Tribal
Petitioners' criticisms of this analysis, in section 111.C.3, above.

B. EPA Appropriately Did Not Consider Fishing Habitats In Its Section 112(n)(1)(A) Analysis.

EPA based its determination that it is not appropriate to regulate power plants under section 112 on its finding that power
plant emissions will not result in hazards to public health after implementation of Act requirements. In making this finding,
EPA expressly did not consider hazards to the environment generally, including potential impacts on fish habitats where Tribal
Petitioners fish. Asdiscussed below, this approach follows Congress' direction and does not violate any established treaty right.

1. Congressdirected EPA to consider health effectsin CAA section 112(n)(1)(A)

Pursuant to CAA section 112(n)(1)(A), EPA is required to perform “a study of the hazards to public health reasonably
anticipated to occur as a result of emissions by electric utility steam generating units of pollutants listed under subsection (b)
of this section.” 42 U.S.C. § 7412(n)(1)(A)(emphasis added). Furthermore, EPA is required to “regulate electric utility steam
generating units under this section, if the Administrator finds such regulation is appropriate and necessary after considering the
results of the study required by this subparagraph.”. 1d. Thus, when making its* appropriate and necessary” determination, EPA

was expressly directed by Congress to consider a study that is limited to public health hazards, not environmental effects. 30
In contrast to section 112(n)(1)(A), other provisions of section 112 expressly require EPA to consider environmental effects.
See, eg., 42 U.S.C. 88 7412(d)(2), 7412(f). The Supreme Court has recognized that * ‘[w]here Congress includes particular
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language in one section of a statute but omitsit in another section of the same Act, it is generally presumed that Congress acts
intentionaly ... in the disparate inclusion or exclusion.” . Russello v. United Sates, 464 U.S. 16, 23 (1983)(citation omitted).

Tribal Petitioners make a Chevron step one argument, claiming that EPA's decision not to consider environmental effectsinsofar
asthey relate to the United States' treaty obligations disregarded the unambiguously expressed intent of Congress. Tribal Br. at
23-24. Congress, however, did not unambiguously require EPA to consider any environmental effects at all in section 112(n)
(2)(A). Instead, Congress required EPA to consider a study that was limited to the health effects of power plant emissions. 42
U.S.C. § 7412(n)(1)(A). In short, Chevron step one does not require EPA to consider potential treaty rights of Tribal Petitioners
insofar as they relate to environmental effects. See Chevron, 467 U.S. at 842.

2. Notreaty right to habitat protection has been established.

EPA reasonably declined to premiseits section 112(n)(1)(A) determination on consideration of environmental effects, including
potential treaty rights of Tribal Petitionersinsofar asthey are alleged to encompass aright to habitat ??

Note: Page 90 missing in original document.

?FAA, 161 F.3d 569, 574 (9th Cir. 1998), “athough the United States does owe a general trust responsibility to Indian tribes,
unless there is a specific duty that has been placed on the government with respect to Indians, this responsibility is discharged
by the agency's compliance with general regulations and statutes not specifically aimed at protecting Indian tribes.”

TheTribal Petitionerscite Northwest Sea Farms, Inc. v. United Sates Army Cor ps of Engineer, 931 F. Supp. 1515 (W.D. Wash.
1996); Muckleshoot Indian Tribe v. Hall, 698 F. Supp. 1504 (W.D. Wash. 1988); and Confederated Tribes of the Umatilla
Indian Reservation v. Alexander, 440 F. Supp. 553 (D. Or. 1977), for the proposition that the United States must take tribal
treaty rights into account when taking action that potentially affects them. Tribal Br. at 26. None of these decisions, however,
expressly recognizes atreaty-based right to habitat protection, much less one that would extend to an EPA determination under
CAA section 112(n)(1)(A). Thus, although the United States owes a general trust responsibility to Tribal Petitioners, that duty
has been discharged by EPA's compliance with Congress' direction in section 112(n)(1)(A)to consider hazards to public health
anticipated to occur as aresult of power plant emissions. Section 112(n)(1)(A) does not entitle Tribal Petitioners to a greater
degree of environmental protection than Congress provided to citizens generally.

Moreover, Tribal Petitioners argument assumes that at least some of their member Tribes, through various treaties with the
United States, have both aright to fish and aright to habitat protection for certain fisheries. Tribal Petitioners, however, fail to
demonstrate that any such right to habitat protection for certain fisheries has either been expressly provided for in the treaties
they cite, or has been recognized in case law. The treaties are not facially clear on thisissue, and the United Statesis unaware
of any federal or state court decisions currently. recognizing tribal rights to habitat protection.

In general, tribal fishing rights entitle tribes to “take a fair share of the available fish.” Washington v. Washington State
Commercial Passenger Fishing Vessel Ass'n, 443 U.S. 658, 684-85 (1979) (“ Fishing Vessel”). According to the Supreme Court's
interpretation of aseriesof treaties protecting tribal fishing rightsin western Washington, a“fair share” alowsIndiansto secure
as much as 50 percent of afishing harvest, “but no more than is necessary to provide the Indians with alivelihood - that isto
say, amoderateliving.” |d. at 686. Thus, Fishing Vessel and other cases cited by Tribal Petitioners support the proposition that
treaties do create an enforceable right for protected tribes to take fish throughout their fishing areas. The cited case does not,
however, create aright to habitat protection.

The United States is not aware of any decision that currently acknowledges a right to habitat protection stemming from tribal
treaty rights. SeeSkokomish Indian Tribe v. United Sates, 410 F.3d 506, 522, n.2 (9th Cir. 2005) (noting that the Ninth Circuit,
in a subsequently vacated decision, once addressed the “challenging question ... whether the Tribe's off-reservation fishing
rights give rise to a cause of action for limiting the numbers of fish that formerly inhabited the streams and rivers in which
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the Tribe traditionally fished, or whether, instead, the Treaty preserves only aright to take a given proportion of such fish as
remain extant.”) (Berzon, J., dissenting in part), cert. denied, 126 S. Ct. 1025 (2006); United Sates v. Washington, 694 F.2d
1374 (9th Cir. 1982), on en banc reh'g, 759 F.2d 1353, 1355 (9th Cir. 1985) (failing to determine whether “the right to take fish
necessarily includes the right to have those fish protected from man-made despoliation”); Nez Perce Tribe v. Idaho Power Co.,
847 F. Supp. 791, 810 (D. Idaho 1994) (holding that a Northwest Indian treaty “does not provide a guarantee that there will
be no decline in the amount of fish available to take”); Cohen's Handbook of Federal Indian Law 1140 (Nell Jessup Newton
et al., 3d ed. 2005) (“Courts have not yet definitively determined whether off-reservation reserved right include the right to
habitat protection for the species subject to the rights.”). The “habitat ‘ protection” question was extensively briefed, during
the decades-long history of the United States v. Washington series of cases. In United States v. Washington, 506 F. Supp. 187,
202-03 (D.C. Wash. 1980), adistrict court found that aright to “habitat protection” exists. This decision was initially affirmed
on other grounds, United v. Washington, 694 F.2d 1374, 1381 (Sth Cir, 1982), but ultimately was overturned after en banc
review, United States v. Washington, 759 F.2d 1353, 1357 (9th Cir. 1985) (en banc) (finding that legal standards governing the
interpretation of the treaty rights are factually dependent, the consequences, of making the “habitat rights’ determination were
unknown, and announcing imprecise legal roles through the declaratory judgment procedure was inappropriate).

3. Congress specific direction in section 112(n)(1)(A) that EPA should consider health effectstrumps undefined treaty
rights.

Wherethereisno clear intention to the contrary," aspecific statute will not be controlled or nullified by ageneral one. Morton v.
Mancari, 417 U.S. 535, 550-51 (1974). Thisrule of construction applies equally when determining whether a specific statutory
regime trumps the general concepts set forth in atreaty, astreaties are in full parity with Acts of Congress. SeeReid v. Covert,
354 U.S. 1, 18 (1957)(plurality opinion); Whitney v. Robertson, 124 U.S. 190, 194 (1888) (“By the constitution, a treaty is
placed on the samefooting, and made of like abligation, with an act of legislation.”). Asdiscussed above, thetreatiesrelied upon
by Tribal Petitioners do not expressly create a right to habitat protection, and such a right has not been judicially articulated.
By contrast, section 112(n)(1)(A) specifically addresses how EPA should go about determining whether to regulate hazardous
air pollutant emissions from power plants under section 112. Consistent with Congress' specific direction in section 112(n)(1)
(A), EPA appropriately focused on public health effects in making its “appropriate and necessary” determination, and not on
environmental effects.

4. EPA lacked a sufficient record to properly determine whether a treaty-based habitat right to protection of tribal
fisheriesright exists, much lessto consider the effect of that determination on the Section 112(n) Rule.

Given that treaties do not facially provide a fight to habitat protection and such a right has not been judicially established, it
would have been inappropriate for EPA to itself opine on the existence of, and extend its CAA analysisto consider, such anill-
defined, controversial, and complex “right.” Instead, EPA appropriately addressed Tribal Petitioners concerns by complying
with Congress' direction in CAA section 112(n)(1)(A).

Indeed, taken to its logical extension, Tribal Petitioners' position would require EPA to have determined in the first instance,
upon making a section 112(n)(1)(A) determination, whether any right to “habitat protection” was conveyed along with fishing
rights when the United States entered into hundreds of treaties with numerous Tribesin the course of the history of this Nation.
EPA would further have had to consider the extent of any such right to habitat protection. EPA does not have the expertise to
make such complex determinations, Nor did EPA have the record before it to make such determinations.

Unlike statutory interpretation, where one party's (Congress) intent isexpressed in congressional reports, floor debate, and other
legidative history, interpretation of tribal treaties must take place in a complex historical framework, frequently requiring the
aid of extensive factual evidence. SeeUnited Sates v. Washington, 384 F. Supp. 312, 348, 350 (W.D. Wash. 1974) (reviewing
statements of “ nearly 50 witnesses, whose testimony was reported in 4,600 pages of trial transcript, more than 350 exhibits, pre-
trial briefs, final oral argument 12/9-10/73 and post trial briefs’ to determine both the Tribes “usual and accustomed” fishing
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places and to interpret relevant treaty language), aff'd, 520 F.2d 676 (9th Cir. 1975), cert. denied, 423 U.S. 1086 (1976)). Tribal
treaties must be construed as they were understood by the Tribes at the time they were negotiated. Jones v. Meechan 175 U.S.
1, 11 (1899). Although analysis of treaties begins with the text of the treaty, it does not necessarily end there: “[t]reaties are
construed more liberally than private agreements, and to ascertain their meaning we may look beyond written words to the
history of the treaty, the negotiations, and the practical construction adopted by the parties.” United States v. Washington, 135
F.2d 618, 630 (9th Cir. 1998), superceded by 157 F.3d 630, 642-43 (9th Cir. 1988) (citation omitted).

Here, Tribal Petitioners, whose comments obliquely claimed treaty rights, did not proffer expert opinion for EPA's review or
submit any of the extensive documentation typically presented to district courtsin treaty cases. By neglecting any examination
of the United States' intent going into the referenced treaties and the United States' understanding of their terms, aswell as any
comprehensive and necessary examination of the intent and understanding of the Tribes, Tribal Petitioners ask EPA and this
Court to reach sweeping and unprecedented conclusions in the absence of an adequate record. The fact that the United States
v. Washington litigation is continuing after more than two decades, and that the alleged tribal rights to “habitat protection”
have not yet been resolved for the narrow set of treaties involved in those cases, underscores the complexity underlying the
“habitat protection” question.

In short, in the absence of an adequate record and expertise on issues of treaty interpretation, it would have been inappropriate,
for EPA to have based its Section 112(n)(1)(A) determination on the Tribes conclusory and sweeping assertions that a treaty-
based right to habitat protection, exists. In the absence of an adequate record, it would be equally inappropriate for this
Court to address on judicia review whether any treaty-based right to habitat protection exists. See CAA section 307(d)(7)(A)
(limiting judicial review, to record before agency). The issue of habitat protection is very complex, has tremendous potential
conseguences, and, not surprisingly, hasresulted in considerablelitigation, including lawsuitsinvolving numeroustribes, States,
and other partiesthat have been pending for years. Eventually, in a proper setting in which the many nuances of treaty language
and construction can be examined, one or more sufficiently clear judicia determinations asto whether such aright existsand, if
s0, how it can or should be applied, will emerge. This, however, is neither the right time nor the right place for such a complex
issue to be resolved.

V. EPA HASAUTHORITY UNDER CAA SECTION 111 TO ESTABLISH STANDARDS OF PERFORMANCE
FOR MERCURY EMISSIONS FROM POWER PLANTS

A. Introduction

CAA section 111, 42 U.S.C. § 7411, the section under which EPA promulgated CAMR, calls for EPA to establish, subject to
certain, limitations, standards of performance for new and existing sources of air pollution that may reasonably be anticipated to
endanger public health or welfare. The first question EPA had to answer in adopting CAMR was whether any of the limitations
in section 111 precluded the Agency from establishing standards of performance for mercury emissions from power plants.
As EPA noted, nothing in the statute bars the adoption of section 111 standards of performance for new sources of hazardous
air pollutants, see 70 Fed. Reg. 16,029, and Petitioners do not contend otherwise. However, EPA aso acknowledged that this
guestion is more complicated as it pertains to existing sources.

AsEPA explained in the Federal Register notice announcing the revised section 112 finding, prior to 1990 CAA section 111(d)
(1), 42 U.S.C. § 7411(d)(1), expressly barred existing source standards of performance for any hazardous air pollutant listed

pursuant to the process set forth in then-existing CAA section 112(b)(1)(A). 31 However, when Congress extensively revised
the hazardous air pollutant provisionsin section 112 in 1990 (which included the elimination of former section 112(b)(1)(A)
and the addition of section 112(n)(1)(A)), it also made corresponding changes to this portion of section 111 (d). Apparently as
aresult Of the rash toward final passage of the amendments, the version signed into law by the President actually contained
two different amendments to section 111(d) - one version from the Senate bill and one version from the House bill - that were
never reconciled in conference. Although the House version of this provision is the one that is set forth in the United States
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Code, both versions were included in the Statutes at Large (Public Law No. 101-549), and in the circumstances presented here,
it isthe Statutes at Large that controls. 32

Section 302(a) of Public Law No. 101-549 contained the Senate's amendment to CAA Section 111(d), and it ssimply provided
that the former cross-reference to the list of hazardous air pollutantsin section “112(b)(1)(A)” be changed to section “112(b)”
See Pub. L. No. 101-549, § 302(a), 104 Stat. 2574 (1990). In contrast, section 108(g) of Public Law No. 101-549, which
contained the House amendment, provided that section 111(d)'s reference to section “112(b)(1)(A)” be replaced with the phrase
“or emitted from a source category which is regulated under section 112,” See Pub. L. No. 101-549, § 108(g), 104 Stat. 2467
(1990). Putting all this together, then, after the 1990 Amendments, the pertinent portion of CAA section 111(d) provided for
the establishment of standards of performance for existing sources for any air pollutant which (under the Senate version) is
“not included on a list published under section ... 112(b),” or which (under the House version) is not “emitted from a source
category which isregulated under section 112.”

Both the Environmental and Government Petitioners generally argue that any differences between the House and Senate
amendments to section 111(d) are insignificant, that neither House of Congress intended to make any substantive change to
section 111(d) in 1990, and that EPA, therefore, still may not regulate under section 111 emissions of any hazardousair pollutant
listed under section 112. See Environmental Br. at 20-24; Government Br. at 27-29. EPA disagrees. The 1990 Amendments
to section 111(d) presented EPA with the difficult and unique situation of interpreting two conflicting versions of the same
statutory provision. In light of this difficulty, EPA reasonably concluded that the 1990 Amendments to section 111(d) allowed
the Agency to establish existing source standards of performance for emissions of any hazardous air pollutant from a source
category that is not regulated under section 112. Aswill be explained bel ow, the Agency'sinterpretation represents areasonable
harmoni zation of the conflicting House and Senate provisionsthat should be upheld under Chevron and other applicablejudicial
guidance.

B. EPA's Approach Harmonizesthe Conflicting Amendmentsto Section 111(d)and Reflects A Reasonable
I nter pretation of the Statute.

This Court confronted a similar statutory issue in Citizens to Save Spencer County v. EPA, 600 F.2d 844 (D.C. Cir. 1979), a
case considering conflicting provisions in the 1977 Amendments to the Act. One of these provisions appeared to bar certain
new construction until EPA issued new regulations under the 1977 Amendments while another provision appeared to allow
such construction pursuant to the requirements of EPA's prior regulations until the new regulations came out. 1d. at 853-54.
The Court considered and rejected a variety of arguments posited by environmental and industry petitioners in support of
conflicting all-or-nothing interpretations of these provisions, id. at 860-72, and instead endorsed EPA's attempt to “devise a
middle course between inconsi stent statutes so as-to give maximum possible effect to both” Id. at 872. In denying the petitions
for review, the Court concluded that although “[o]ther, equally reasonable: accommodations of the above competing interests
can beimagined,” it would defer to EPA's “attempt to bring harmony and efficiency to aregulatory schemethat in its original
statutory conception was badly flawed.” 1d. at 890.

The Court's guidance in Spencer County is pertinent here, both because of the factual similarity between that case and this
and because the Court's deferential approach to agency constructions of statutes they are charged with implementing has

since been strongly reinforced by the Supreme Court's decisions in Chevron, Mead, and related cases. 33 Aswill be discussed
below, a careful review of the statute shows that there is a real and meaningful conflict between the text of the House and
Senate amendments to section 111(d), that the foundation for this conflict is evidenced in the legislative history of the 1990
Amendments, and that EPA's interpretation represents a reasonabl e attempt to harmonize these conflicting provisions.

1. EPA reasonably read the text of the House and Senate amendmentsto section 111(d) to conflict.
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EPA began its statutory analysis with the text of the two amendments to section 111(d). Given the simplicity of the Senate

amendment and its congruence with the numbering changes to the listing provisions of section 112, 34 EPA saw little reason
to doubt that this provision was meant simply to replace the obsolete reference to section 112(b)(1)(A) with areference to the
new set of listing provisionsin section 112(b). 70 Fed. Reg. 16,031. In fact, as EPA noted, the Senate amendment was labeled
a“conforming amendment” in the Statutes at Large. See 104 Stat. 2574 (1990). For these reasons, EPA agreed that the Senate
amendment “reflects the Senate's attempt to retain the pre-1990 approach of precluding regulation under CAA section 111(d)of
any [hazardous air pollutant] listed under section 112(b).”. 70 Fed. Reg, 16,031,

EPA explained that interpreting the text of the House amendment was, however, a somewhat more complex task. Because the
House provision authorizes section 111 standards of performance for “for any air pollutant ... which is not ... emitted from a
source category which is regulated under [section 112],” aliteral reading of this provision could bar section 111 standards for
any pollutant, hazardous or not, emitted from a source category that is regulated under section 112. See 70 Fed. Reg. 16,031.
The Agency acknowledged, comments arguing (as the Government and Environmental Petitioners do here) that the House
amendment could be read to bar section 111 standards for any hazardous air pollutant for all source categories once section 112
standards have been set for that pollutant in any single source category. Id. EPA responded, however, that it did not believe that
such an interpretation squared with theliteral text of the House provision, asit “ changesthe terms‘ any pollutant’ to ‘ [hazardous
air pollutant],” and ... changes the phrase ‘a source category’ to ‘any source category’ ...." Id. On the latter point, the Agency
noted that the House provision referred to “@’ source category, in contrast to the pre-existing term “any” air pollutant, which
at least suggests that this part of the House provision could permissibly be interpreted as EPA did, i.e., to refer to one rather
than many source categories. Id.

Petitioners further argue that the textual conflict perceived by EPA between these two amendments is illusory and that both
were intended simply to preserve the pre-1990 “ status quo” and “were plainly for housekeeping purposes.” Environmental Br.
at 23; see also Government Br. at 27-29. However, as discussed in the next section, the pertinent legidative history clearly
indicates that the House amendment, unlike the Senate amendment, in fact reflects alegidative intent to give EPA authority to

regulate, under section 111, hazardous emissions from certain source categories not regulated under section 112. 35

2. Pertinent legidative history supports EPA's conclusion that the House and Senate amendmentsto section 111(d)
conflict.

The legidlative history of the 1990 Amendmentsindicates that the shift in focusto “ source categories’ in the House amendment
to section 111(d) was no accident, Instead, it originated as a component of a bill (H.R. 3030) that would have given EPA
relatively greater discretion to determine which source categories of hazardous air emissionswarranted regul ation under section
112, and would have established special rules for power plants that are virtually identical to those that ultimately were enacted
in the 1990 Amendments. By contrast, the Senate version of the amendment to section 111(d) had its origins in a bill that
generally would have required EPA to establish source categories, and corresponding emission standards, for “all” sources of
hazardous emissions, including power plants.

The text of the House's amendment to section 111(d) first appeared as section 108(d) of H.R. 3030, which was introduced

on July 27, 1989. % As introduced, H.R. 3030 contained a proposed new section 112(c)(3) providing generally that “[t]he
Administrator may decide not to list a source category or subcategory because its emissions into the air are, in his judgment,
already adequately controlled under this Act or any other Federal statuteor regulation.” 21990 L egis. Hist., at 3932-33. Proposed
section 112(c)(6) would have given the Administrator broad discretion to withdraw source categories that he deemed to present
a“negligiblerisk to public health.” Id. at 3933. The bill also contained a proposed section 112(m), which was similar to today's
section 112(n)(1)(A), making any regulation of power plants contingent on a determination by EPA of whether such regulation
is“appropriate and necessary” following a study of health hazards from such sources “after imposition of the requirements of
thisAct.”. Id. at 3945-46.
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Although thefinal version of H.R. 3030 differed somewhat from the version introducedin July 1989, it still contained provisions
authorizing EPA to declineto add source categories, or to del ete source categories already listed, based on certain health-related

findings. 37\t also retained the proposed amendment to section 111(d). 38 And, most significantly, it retained (as new proposed
section 112(1)) the special provision for power plantsincluded in the original version of the bill, with wording nearly identical

to the provision ultimately enacted as today's section 112(n)(1)(A), 42 U.S.C. § 7412(n)(1)(A). *°

This history indicates that the House version of the amendment to section 111(d) was first introduced in conjunction with
proposed changesto section 112 that woul d have given EPA broad discretion to add and withdraw source categories of hazardous
air pollutant emissionsfrom regulation under section 112, in significant part based on the extent to which such emissionsalready

were adequately controlled under other regulatory provisions. See 70 Fed. Reg. 16,031. 40 This discretion was particularly
explicit with respect to power plants, for which section 112 regulation was expressly deemed contingent on the outcome of a
study considering the effects of these emissions after imposition of other requirements of the Act. As EPA aptly concluded,
this history suggests that “the House sought to change the focus of section 111(d) by seeking to preclude regulation of those
pollutants that are emitted from a particular source category that is actually regulated under section 112.” Id. at 16,031.

For its part, the Senate amendment to section 111(d) had its roots in the version of S. 1630 reported on December 20, 1989.
See S. 1630, 101st Cong. (1989), reprinted in 5 1990 Legis. Hist., at 7906. Asin the final version of the 1990 Amendments,
thisversion of the Senate bill simply proposed to change the reference to “112(b)(1)(A)” in section 111(d) to section “112(b),”
and labeled this proposed change a*“ conforming amendment.” Compare 5 1990 Legis. Hist., at 8153 (section 305(a)) with Pub.
L. No. 101-549, § 302(a), 104 Stat. 2574 (1990). In contrast to H.R. 3030, the Senate bill extended far less flexibility to EPA
in deciding what source categories of hazardous air pollutant emissions to add or delete from section 112. For example, while
proposed section 112(c)(3) in the original version of H.R. 3030 would have allowed EPA to decide not to list a source category
it believed to be already adequately regulated under other provisions, see 2 1990 Legis. Hist., at 3932-33, proposed section
112(c) of the Senate bill generally directed EPA to establish alist of “all” source categories and subcategories of hazardous
air emissions and did not contain any express provision addressing EPA's discretion to delete source categories. See 5 1990
Legis. Hist. at 8077-79.

Perhaps most significantly, H.R. 3030's special provision for power plants (today's section 112(n)(1)(A)), 42 U.S.C. § 7412(n)

(1)(A)), was ultimately enacted in the 1990 Amendments very nearly asinitially proposed. 4l By contrast, the December 1989
version of S. 1630 (the version of the Senate bill in which the Senate's proposed change to section 111(d) first appeared)
did not contain any similar provision. The Senate proposed a power plant subsection in a later version of S. 1630, but this
proposal was markedly different from the House bill and wasrejected in conference. See 70 Fed. Reg. 16,030-31. Although the
Senate proposal would have required a study of hazardous air emissions from power plants, it still would have required EPA to
promulgate emission standards for “hazardous air pollutants which are particul ates and mercury emissions’ from power plants
in five years, simply requiring the Agency to “consider” the studies in developing the rulemaking. See 3 1990 Legis. Hist., at
4431-34 (proposed section 112(€)(5)). And, as EPA stressed, the Senate's provision did not call for an examination of the other
requirements of the Act prior to regulation of power plants. See 70 Fed. Reg. 16,031.

None of thisnecessarily indicatesthat the House version of the amendment to section 111(d) should completely trump the Senate
version, or vice-versa. It does, however, at the very least reinforce EPA's view that the differing text of the two amendments
reflects a genuine substantive conflict rather than an inconsequential linguistic difference, as the Petitioners here suggest.

3. EPA's construction of section 111(d) represents a reasonable harmonization of the House and Senate amendments.

To reconcile the conflict between the House and Senate amendmentsto section 111(d), EPA construed that provision to provide
that “[w]here a source category is being regulated under section 112, a section 111(d) standard of performance cannot be
established to address any [hazardous air pollutant] listed under section 112(b) that may be emitted from that particular source
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category.” 70 Fed. Reg. 16,031. Thus, this interpretation would allow regulation of hazardous air pollutant emissions under
section 111(d) from source' categories that are not regulated under section 112.

As the Agency explained, this construction of the statute is reasonable because it gives some effect to both the House and
Senate provisions. It gives effect to the Senate provision by making clear that where it applies, the section 111(d) exclusion
only extends to regulation of hazardous air pollutants, not hazardous and non-hazardous air pollutants, as a literal reading of
the House amendment appears to require. 70 Fed. Reg. 16,032. By the same token, “it gives effect to the House's desire to
increase the scope of EPA's authority under section 111(d) and to avoid duplicative regulation of [hazardous air pollutants] for

a particular source category” Id. 42

For their part, Petitioners argue that the phrase “asource category” in the House amendment should be read to mean “any source
category;” if construed in this way, they argue, there would be no practical conflict between the House and Senate versions
of section 111(d), because section 111 regulation would be barred for any hazardous air pollutant whose emissions from any
source category are regulated under section 112. Environmental Br. at 22; Government Br. at 27-28. Without citing any support
for this proposition, the Environmental Petitioners simply assert that the “ plain meaning of “a’ is“any” and that this allegedly
plain meaning should be given effect. Environmental Br. at 22. EPA reasonably rejected this statutory argument.

As EPA recognized, see 70 Fed. Reg. 16,031, from a purely semantic perspective, without considering legislative history or
context, the usage of the word “a’ in the House amendment to section 111(d) is ambiguous. The dictionary explains that the
indefinitearticle“a” isused “asafunction word before most singular nouns... when theindividual in question is undetermined,
unidentified, or unspecified....” Webster's Third New International Dictionary, at 1 (1967) (emphasis added)(giving, as an

example, the phrase “there was atreein thefield”). 43 This suggeststhat the term was intended as areference to a particular but
unspecified source category, just as EPA construed it. See 70 Fed. Reg. 16,031. On the other hand, the dictionary recognizes
that “a" can have an aternative meaning of “any” when it is followed by a restrictive modifier (such as in the phrase “a man
guilty of kidnaping wins scant sympathy”). Webster's at 1. This alternative meaning arguably could apply here, because the
term “a source category” in the House amendment is immediately followed by the phrase “which is regulated under section
112 of thistitle.”

Given the existence of this ambiguity, the Court should defer to EPA's reasonable construction of the provision, which is
strongly supported by other ??

Note: Page 115 missing in original document.

?2?1990focusonlisted pollutants. Seee.g.,Donnelly v. FAA, 411 F.3d 267, 271 (D.C. Cir. 2005) (statutes should not be construed
to render certain provisions “mere surplusage”’). Under CAA section 112(c)(1), 42 U.S.C. § 7412(c)(1), EPA is generaly
directed, among other things, to list “all” major source categories of emissions of hazardous air pollutants listed pursuant to
section 112(b), 42 U.S.C. § 7412(b), Therefore, to construe the House's amendment to section 111(d) to authorize section 111
standards only for those hazardous air pollutants that are not emitted from any source category listed under section 112 comes
close to rewriting the House amendment to simply prohibit section 111 standards for emissions of any pollutant listed under
section 112(b). Presumably, however, if the House had intended to proceed in this fashion, it could have adopted a type of
simple conforming amendment like the Senate did, rather than inserting a wholly new phrase focusing on source categories
into section 111(d).

Nor isit accurate to suggest, as Petitioners do, that interpreting the House amendment in the manner they favor is acceptable
because it is consistent with what Petitioners perceive to be Congress overall intent to continue the pre-1990 bar on section
111(d) regulation of any hazardous pollutants listed under section 112. As detailed above, it is indisputable that the House

version of the amendment to section 111(d) was born as part of a proposed “regulatory scheme ??

Note: Pages 117-119 missing in original document.
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?? Authority”) argues, on several grounds, that EPA did not allocate an appropriate number of annual mercury allowancesin
establishing the budget for the State of Alaska. The Bituminous Petitioners argue that EPA's adjustment factors for coa ranks
are inappropriate. Finaly, Petitioner ARIPPA argues that EPA used an incorrect heat content number for coa refuse when
calculating emissions limits under CAMR. As will be explained below, however, none of these challenges has merit.

A. A Cap-and-Trade System IsAn Appropriate “ Standard of Performance’ For Existing Sources Under the Act.

In contrast to section 111 standards for new sources, where EPA promulgates standards of performance directly, CAA section
111(d), 42 U.S.C. § 7411(d), directs EPA to establish a procedure similar to the SIP process under CAA section 110, 42 U.S.C.
§ 7410, by which States adopt standards of performance for existing sources pursuant to EPA criteriaand oversight. Pursuant to
these provisions, EPA promulgates national “ emission guidelines’ for certain air pollutants from existing sources, see40 C.F.R.
§ 60.23, and States then submit plans that “establish[] standards of performance” and “provide[] for the implementation and
enforcement of such standards of performance.” 42 U.S.C. § 7411(d). EPA retains specified oversight and enforcement authority
to assure these state plans are properly developed and implemented. 1d. § 7411(d)(2). Pursuant to EPA's regulations, standards
of performance adopted by States are, inter alia, to be no less stringent than the national “emission guidelines’ established by
EPA. See 40 C.F.R. 8§ 60.24(g); see also id. § 60.24(c). In addition, CAA section 116, 42 U.S.C. § 7416, authorizes States to
adopt section 111 standards that are more stringent than the corresponding minimum federal emission guideline. In this case,
EPA promulgated 40 C.F.R. § 60.24(h), which creates the pertinent emission guidelines for power plants, and subpart HHHH
of 40 C.F.R. Part 60, which establishes a model trading rule States can adopt as a means of implementing these guidelines.
See 70 Fed. Reg. at 28,657.

The term “standard of performance” is defined in section 111 as “a standard for emissions of air pollutants which reflects the
degree of emission limitation achievable through the application of the best system of emission reduction which (taking into
account the cost of achieving such reduction and any nonair quality health and environmental impact and energy requirements)
the Administrator determines has been adequately demonstrated.” 42 U.S.C. § 7411(a). In this case, EPA reasonably construed
this provision of the Act to permit state participation in a cap-and-trade system, pursuant to corresponding, federal emission
guidelines, as a standard of performance under section 111. See generally EPA-HQ-OAR-2002 0056-6214, Response to
Significant Public Comments on CAMR (“CAMR RTC”) at 9-268 to 9-273 (JA 2105-10).

EPA explained that a cap-and-trade program like that adopted in CAMR *“reduces the overall amount of emissions by requiring
sources to hold alowances to cover their emissions on a one-for-one basis; by limiting overall alowances so that they cannot
exceed specified levels (the‘cap’); and by reducing the cap to less than the amount Of emissions actually emitted, or allowed to
be emitted, at the start of the program.” 70 Fed. Reg. 28,616/3. By authorizing trading of allowances, the program “maximizes
the cost-effectiveness of the emissions reductions in accordance with market forces.” Id. Thisis because sources that can cost-
effectively reduce emissions below their allowed level will have an incentive to do so since they can sell excess allowances
(or avoid having to buy additional allowances). Conversely, sources that cannot do so will likely want to purchase allowances,
thereby supporting the creation of an efficient market. 1d.

EPA reasonably viewed this approach asentirely consistent with the statute because it satisfiesthe three substantive components
of the section 111(a)(1) definition of “standard of performance”: (1) a“standard for emissions of air pollutants;” (2) “which
reflects the degree of emission limitation achievable;” (3) “through the application of the best system of emission reduction.”
70 Fed. Reg. 7?

Note: Pages 123-125 missing in original document.
For thesereasons, it was at the very least “ permissible” for EPA to construe the statutory definition of “standard of performance’

in section 111 to allow the type of cap-and-trade system reflected in CAMR. Nonetheless, Environmental Petitioners raise a
multi-faceted legal challengeto thisconclusion, arguing that EPA was required to establish source-specific, and generally more
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stringent, emission limits. As legal support for this conclusion Petitioners rely on: (1) the reference to “any existing source”
in section 111(d), 42 U.S.C. § 7411(d); (2) a different CAA definition of “standard of performance” in CAA section 302(1),
42 U.S.C. § 7602(1); and (3) this Court's decision in Asarco, Inc. v. EPA, 578 F.2d 319 (D.C. Cir. 1978). See Environmental
Br. at 25-28. These arguments are mistaken.

Petitioners are correct that section 111(d)(1), 42 U.S.C. § 7411 (d)(1); directsthat standards of performance for existing sources
be applied to “any existing source.” Environmental Br. at 27. However, thisis precisely what CAMR does, because any existing
source is subject to the existing source standard and meets this obligation by holding sufficient emission credits to coverall its
mercury emissions. See 70 Fed. Reg. 28,617. Nothing in the statutory directive that existing source standards of performance
apply to “any existing source” mandates that this requirement be technological, as Petitioners suggest.

Note: Page 127 missing in original document.

??7?7? suggests that Congress' decision not to include the terms “technological” and “continuous” in the post-1990 section 111
(a) definition of standard of performance was at |east to some extent deliberate.

Moreover, Petitioners argument overlooks that, as discussed above, CAA section 111(d), 42 U.S.C. § 7411(d), directs that
existing source standards of performance be established through “a procedure similar to that provided by section 7410 of this
title [CAA section 110] under which each State shall submit to the Administrator a plan....” This procedural cross-reference
to section 110 certainly does not supersede the substantive criteria set forth in section 111(a)(1) and the remainder of section
111(d). However, where, as here, a proposed cap-and-trade system meets those criteria (e.g., that it is a“standard” applicable
to “any existing source” because it requires each source to cover its emissions with allowances), it is an additional sign of the
reasonableness of CAMR that it is structured in a manner similar to that used successfully in rules adopted pursuant to section

110 (as well as other CAA authorities). See 70 Fed. Reg. 28,617; CAMR RTC at 9-271 to 9-272 (JA 2108-09). a8

Petitioners' reliance on the definition of “standard of performance” in section 302(1)of the Act's general definitions, 42 U.S.C.
§ 7602(1), is also misplaced. While section 302's definitions do apply to the “chapter” (i.e., the Act) asawhole, 42 U.S.C. §
§ 7602, they are still subject to the well-settled canon of statutory construction that “[h]owever inclusive may be the general
language of a statute, it will not be held to apply to a matter specifically dealt with in another part of the same enactment.”
Fourco Glass Co. v. Transmirra Prods. Corp., 353 U.S. 222, 228 (1957)(citations and quotation marks omitted). Therefore,
“[s]pecific terms prevail over the general in the same or another statute which otherwise might be controlling.” 1d. at 228-29
(citation and quotation marks omitted). In this case, while the definitions in section 302 ordinarily apply to the “chapter” as
awhole, the definitions in section 111(a) apply only to “this section,” and therefore the section 111(a) definitions are more
specific and control here. See CAMR RTC at 9-270 (JA 2107).

In any event, as EPA explained, even if the section 302 definition of “standard of performance” had some relevance here, it
too is reasonably construed to allow the adoption of a cap-and-trade system. See 70 Fed. Reg. 28,617. That provision defines
a “standard of performance” to mean a “requirement of continuous emission reduction, including any requirement relating
to the operation or maintenance of a source to assure continuous emission reduction.” 42 U.S.C. §7602(1). Environmental
Petitioners challenge EPA's interpretation of this provision by contending that it requires “ each source subject to this standard
to demonstrate ‘ continuous emission reduction,” ” and that this requirement is not met by a cap-and-trade system that may
allow some sourcesto purchase extraallowancesinstead of reducing actual emissions. Environmental Br. at 26. However, EPA
reasonably viewed CAMR's cap-and-trade system as sati sfying section 302(1), sincetheoverall cap isset bel ow current emission
levels (and henceisa“requirement of ... emission reduction”) and is* continuous’ insofar as*“thereisnever atime when sources
may emit without needing allowances to cover those emissions.” 70 Fed. Reg. 28,617; CAMR RTC at 9-270 to 9-271 (JA
2107-08). This understanding of “continuous’ is consistent with the usage of that term elsewhere in the Act. For example, CAA
section 302(k), 42 U.S.C. § 7602(k), defines the term “emission limitation” to include the concept of “continuous’ reductions,
and in CAA Title IV-A (Acid Deposition Control), Congress used the term “emission limitation” to include a cap-and-trade
program. See 42 U.S.C. 88 7651b(a)(1), 7651C(a)(1).
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In addition, aswe will discussin more detail below, seeinfra, Section V1.B.1., the fact that a cap-and-trade system might allow
some particular sources to increase emissions is an inherent aspect of any standard of performance for existing sources, since
such standards will always have to be set at some degree below the level of performance achieved by the best-performing
sources. Stated another way, under any national standard of performance, sourcesthat were already among the better performers
will often be able to meet the standard even if their emissions increase to some extent. A cap-and-trade system actually
represents an improvement on this type of situation, since better-performing sources will have an economic incentive to keep
their emissions low and sell their excess allowances, rather than increasing their emissions.

Finally, the Environmental Petitioners also err in premising much of their argument on theseissues on Asarco, Inc. v. EPA, 578
F.2d 319 (D.C. Cir. 1978). See Environmental Br. at 28-29. In fact, Asarco is irrelevant to the issues presented here. Asarco
did not construe the definition of “standard of performance” nor did it address the regulation of existing sources under CAA
sections 111(a)(1)& (d), which are the statutory bases for the cap-and-trade system in CAMR. Rather, Asarco concerned only
new (or modified) sources and the definition of “source.” Specifically, in Asarco, this Court held only that the statute precluded
EPA from allowing afacility to avoid application of the new source standard of performance as aresult of a“modification” by
employing the so-called “bubble concept,” i.e., an approach that “treat[s] acombination of facilities asasingle source” thereby
“alow [ing] afacility whose emissions are increased by alterations to avoid complying with the applicable NSPS as long as
emission decreases from other facilities within the same ‘ source’ cancel out the increase from the altered facility.” Asarco, 578
F.2d at 326. Asarco did not address whether the term “ standard of performance” could include a cap-and-trade program that
applies to each source and that allows emissions trading among sources (as opposed to netting of emissions among individual

units within a source to avoid application of a standard of performance). 49 Thus, even if Asarco istaken on its own terms, 50

CAMR isfully consistent with that case since, as discussed above, it sets a standard of performance that appliesto each source

through the requirement that each source cover its emissions with allowances. 51

For al the foregoing reasons, EPA reasonably construed the statute as authorizing the adoption of a cap-and-trade system as a
“standard of performance” for existing sources under CAA section 111(d).

B. Environmental and Government Petitioners Record-Based Challengesto CAMR are Meritless.

Environmental and Government Petitioners also posit a handful of primarily record-based challengesto CAMR, apparently in
an attempt to demonstrate that the rule does not represent the “best system of emission reduction” or that it did not adequately
account for “nonair quality health and environmental impact [s]” within the meaning of CAA section 111(a)(1), 42 U.S.C.
§7411(a)(1). See Government Br. at 29-35; Environmental Br. at 26-28. On each of these points, however, the Petitioners
challengefails because the Agency clearly considered the relevant factors and made reasonable judgments based on the record.
See, e.g.,Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 416 (1971). Thisis particularly tree given the considerable
discretion that EPA has in applying the various factors reflected in section 111. Seelignite Energy Council v. EPA, 198 F.3d
930, 933 (D.C. Cir. 1999) (“Because section 111 does nhot set forth the weight that should be assigned to each of these factors,
we have granted the agency a great degree of discretion in balancing them”); see also, e.g.,New York v. Reilly, 969 F.2d 1147,
1150 (D.C. Cir. 1992) (similar).

1. Thefact that some localized emission increases may be allowed under CAMR does not makeit an arbitrary
national performance standard, since therule as a whole will achieve dramatic and cost-effective reductionsin
mer cury emissions throughout the country.

CAMR is thefirst national rule ever adopted by EPA specifically intended to reduce mercury emissions from power plants.
Under CAMR's cap-and-trade system, nationwide mercury emissions are capped at 38 tons in 2010, then the cap is further
reduced to 15 tonsin 2018. 70 Fed. Reg, 28,619. EPA's modeling projects that, as compared to a 1999 baseline, this system will
resultin a35 percent mercury emission reduction in 2010, a42 percent reduction in 2015, and a 50 percent reduction in 2020. Id.
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EPA explained that because the first phase cap is set at the level of expected co-benefits from the CAIR rule (which istargeted
at control of emissions of NOy and SO», but which also incidentally controls mercury emissions), it will be both cost-effective
and technologically feasible, since it will make use of the same demonstrated technologies that power plants already will be
installing to meet their CAIR obligations. 1d. at 28,617-21, 28,640. The second phase cap, which is set substantialy lower,
is expected to require power plants to make use of a combination of CAIR co-benefits and mercury-specific controls, id. at
28,620-21, but is timed so that “new technologies can be developed, installed, demonstrated and commercially deployed with
little impact to the stability of the power grid.” I1d. at 26,621; see also id. at 28,619.

Given these facts, EPA undoubtedly had a solid basisin the record for concluding that CAMR's cap-and-trade system satisfied
the pertinent criteria set forth in section 111, i.e., that it reflects the “ best system of emission reduction” that “the Administrator
determines has been adequately demonstrated,” taking into account “the cost of achieving such reduction and any nonair quality
heath and environmental impact and energy requirements.” 42 U.S.C. § 7411 (a)(1). As the Agency explained, the hard caps,
which are based on calculated mercury emissions from each power plant in the country, assure that the rule will achieve real
and meaningful nationwide emission reductions, while the trading system helps make sure that these results are achieved in as
cost-effective a manner as is possible. See 70 Fed. Reg. 28,616; see also Reconsideration RTC at 302 (JA 3902).

The Environmental and Government Petitioners do not appear to assert any direct challenge to the adequacy of either of thetwo
hard capsreflected in CAMR, nor do they posit any specific challenge to the methodology EPA employed in deciding the state-
by-state allocations to meet those caps. They nonethel ess argue that CAMR is inadequate because, in their view, some sources
could make greater emission reductions than CAMR requires, Government Br. at 30, the role will allow mercury emissions
by some sources and in some States in total to increase, see Government Br. at 31-32; Environmental Br. at 26-27, and that
the rule alegedly will not do enough to address so-called “hotspots’ of local mercury emissions. Government Br. at 32-35.
None of these claims has merit.

First, and most generally, the fact that certain individual “best performing power plants,” Government Br. at 30, might be able
to achieve greater emission reductions than is required by CAMR is (as will be discussed in more detail below) irrelevant
to CAMR's reasonableness as a national standard of performance for all power plants. See Reconsideration RTC at 284 (JA

3897). 52 CAMR's new source performance standards and Phase | and Phase Il caps were based on a rigorous analysis of
currently available controls and the extent to which power plants could feasibly implement these controls. See 70 Fed. Reg.
28,614-15 (summarizing record data and analyses on these issues). This record shows that EPA's consideration of these issues
was thorough and reasonable, and Government Petitioners have failed to identify any specific flaw in this analysis.

On amore genera level, Government Petitioners do vaguely suggest that the Phase | cap is somehow overly lax because EPA
did not explain why it set that cap at 38 tons rather than 31 tons. Government Br. at 30. To begin with, it does not appear
Petitioners raised this specific concern to EPA in comments, so they may not raise it here. In any event, EPA clearly explained
that it set the Phase | cap at the level of modeled co-benefits (38 tons) expected under the CAIR role by 2010. 70 Fed. Reg.
25,218-19; see also infra Section VI.D (response to Development Authority's challenge). EPA also noted that its modeling
indicated that early adoption of the more stringent (and mercury-specific) controls by some sources to meet CAMR's Phase ||
cap might result in actual mercury emission levelsaslow as 31 tonsin 2010. 70 Fed. Reg. 25,218-19. However, the Agency also
reasonably explained why it believed nationwide adoption of mercury-specific controls would not be adequately demonstrated
prior to the Phase Il cap. See generally 70 Fed. Reg. 28,614-15. In addition, the Agency explained that “the existence of ahard
cap in 2010 will create the incentive for additional reductions beyond [CAIR] cobenefits, so thai sources can bank allowances
for furore use.” Reconsideration RTC at 207 (JA 3856); see dso RIA at 7-3 (JA 2025).

EPA asofully considered and responded to the all egation that the mercury budgetsfor someindividual Statesmay be higher than
their current level of mercury emissions, even though significant reductions in nationwide emissions are reflected in CAMR's
overall emissions cap. See Reconsideration RTC at 300-02 (JA 3900-02). While EPA did not dispute that such instances indeed
exist, it explained that thisis simply the result of the methodology used to allocate in afair and supportable manner each State's
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share of the overall cap - a, methodology that is not challenged by the Government and Environmental Petitionersin this case.

Id. a 302.°2 In addition, the great majority of these instances occur prior to the second phase of CAMR, and are related to
EPA's determination that nationwide adoption of mercury-specific technology will not be adequately demonstrated prior to the
second phase of CAMR. See 70 Fed. Reg 28,618, 28,620-21.

Far from indicating that CAMR isarbitrary, such variations are an inherent and compl etely proper facet of any national standard
of performance, whether based on a cap-and-trade system or not. Id. A standard of performance - particularly for existing
sources, asisthe case here - will always be set at some level lower than the capability of the best-performing sources, sincethe
standard must be achievable and must take into account costs and the remaining useful life of the subject facilities. Id.; seealso
42 U.S.C, 88 7411(a)(1); 7411(d)(2). Asthis Court observed in considering such issues over 25 years ago, “[t]he language of
section 111 ... gives EPA authority when determining the best technological system to weigh cost, energy, and environmental
impacts in the broadest sense at the national and regional levels and over time as opposed to simply at the plant level in the

immediate present.” Serra Club. v. Costle, 657 F.2d 298,330 (D.C. Cir. 1981). 5 As standards of performance for existing
sources are not set at the level of performance achieved by the single best performing source, there will always be sources, and,
therefore, potentially States, where emissions from existing sources can increase consistent with the existing source, standard
of performance.

In this case, because individual state mercury emission budgets are, in effect, based on a combination of the assessment of
average projected emission limitations achievable by power plants on a nationwide basis, and the ratio of the heat input of
individual sources in particular subcategories Within the State to the national total, see 70 Fed. Reg. 28,621-22, to the extent
that some particular sources are, in practice, limiting mercury emissionsto agreater extent than on average, that State may well
have a higher mercury budget than the amount of mercury currently being emitted by its contingent of generally above-average
performers. See Reconsideration RTC at 302 (JA 3902). None of this means, however, that once the State allocates allowances

to these better-performing sources these sources will increase their actual emissions up to the amount of their allocation. %5 10
the contrary, the trading system provides these sources with an economic incentive to keep their emissions low so that they
can sell their excess alowances. Id. And most importantly, “by placing a hard cap on [mercury] emissions and accounting for
each individual ounce of [mercury] emitted, [CAMR] guarantees that significant reductionsin nationwide [mercury] emissions
will be achieved.” I d.

Petitioners' challenge to CAMR based on its alleged failure to address local “hotspots’ of mercury pollution is meritless
for similar reasons. To begin with, as discussed elsewhere in this brief, Petitioners assertions regarding the existence of
hotspots attributable to mercury emissions from power plants following implementation of CAMR are refuted by EPA's utility
hotspot analysis. % Furthermore, as EPA explained, the Agency intends to keep reviewing CAMR's standards of performance.
Reconsideration RTC at 290-91 (JA 3898-99). Should additional information be developed in the future concerning the
existence of such hotspots, EPA would consider this information in the course of its review of these standards. 1d.; 70 Fed.
Reg. 16,027-28.

For all of these reasons, Petitioners' claims regarding potential local and regional emission increases or hotspots simply do not
render CAMR an improper national standard under section 111.

2. CAMR's subcategorization is appropriate.

Nor is CAMR undercut by Government Petitioners' vaguely-articulated claims regarding subcategorization. See Government
Br. at 31. By way of background, under CAA section 111 (b)(2), 42 U.S.C, § 7411(b)(2), EPA is authorized to “distinguish
among classes, types, and sizes within categories of new sources for the purpose of establishing [section 111 new source]

standards.”. In CAMR, EPA subcategorized sources primarily by thetype of coal they use (“coal rank”). 70 Fed. Reg. 28,612. 57
In general, this subcategorization results in somewhat different emission limitations for new sourcesin different subcategories,
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and it also affects the calculation of state mercury budgets, for existing sources, which depends to some extent on the mix of
different types of facilitiesin each State.

ASEPA explained, it historically has taken asimilar approach in setting section 111 standards of performance for SO, and NOy
emissions from power plants, with such subcategorization reflecting “the differences in the relative ability of the respective
control technologies to effect emissions reductions on the various coal ranks.” Id. at 28,612. This type of approach was
thoroughly considered and upheld by this Court in the 1981 Serra Club decision. EPA further explained that while advances
in emission control, technology have led the Agency to more recently reevaluate, certain aspects of this approach for emissions
of SO, and NOy, coal rank still materially affectsthe ability of control technology to reduce mercury emissions, so the Agency
therefore viewed it as reasonable to subcategorize standards of performance for mercury emissions in thiss-manner. 70 Fed.
Reg. 28,612-13; see also infra, Section V1.E (discussing these issues as they apply to the arguments raised by the Bituminous
Petitioners).

Government Petitioners do not present any direct challenge to the subcategories reflected in CAMR, but they do vaguely
charge that subcategorization “further diluted” the standards set in CAMR, which Petitioners characterize as already “weak”
for other reasons. Government Br. at 31. To the extent this claim is understood as a challenge to the appropriateness of ever
subcategorizing by coa rank in setting standards of performance for power plants, it would appear to be foreclosed by this
Court's 1981 decision in Serra Club, supra, a case which Petitioners do not even mention. To the extent this claim isintended
as afactua challenge to particular aspects of the CAMR subcategorization scheme, it is refuted by the record.

One factual claim made by Petitioners is that CAMR's subcategorization scheme “fails to reflect that ‘a number of Utility
Units co-fire different ranks of coals.” " Government Br. at 31 (citation omitted). However, EPA fully considered thisissue and
explained that “[b]oilers designed to burn one fud (e.g., lignite) cannot randomly or arbitrarily change fuels without extensive
testing and tuning of both the boiler and the control device.” 70 Fed. Reg. 28,613. Because of engineering and design constraints,
even where utilities do burn different ranks of coal, “the practice is only done with ranks that have similar characteristics to
those for which the boiler was originally designed.” 1d. Therefore, any fuel switching among different ranks of coal isrelatively
limited and does not “negate the overall differences in the ranks that preclude universal coal rank switching.” Id. For these
reasons, EPA reasonably concluded that, notwithstanding the fact that some power plants co-fire different ranks of coal, fuel
rank “ismost suitable for use asabasis for subcategorization.” Id. Petitioners do not mention, let alone rebut, EPA's discussion
of thisissue.

Government Petitioners also charge that EPA impermissibly subcategorized power plants based on the type of emission control
technology they use. Government Br. at 31. Contrary to Government Petitioners' assertion, EPA made clear on reconsideration

that it had subcategorized on the basis of water availability, not control technology. %8 As aresult of this legitimate and

essentially unchallenged 59 “nonair quality environmental” basis for subcategorizing, EPA ended up setting one emission
standard for those units in relatively wet areas based upon the use of wet flue gas desulfurization Systems, and another
(somewhat less stringent) standard for those unitsin the West and other dry areas, based on the use of dry flue gasdesulfurization
systems. EPA'srational e on this point was clearly explained and entirely appropriate. Cf. Serra Club, 657 F.2d at 330 (approving
avariable performance standard for new sources based in part on the rel ative capabilities of wet and dry systemsand recognizing
that wet systems might be “ ‘best’ in the East where water is plentiful, but environmentally disastrous in the water-scarce

West"). 60

C.CAMR Appropriately Gives States Flexibility to Allocate Emission Allowances And/Or To Opt Out of EPA's
Recommended Emission Trading Program.

As noted above, while CAMR requires that each State adopt plans to meet the mercury emission reductions reflected in its
budget, the role generally leaves States discretion to determine how best to allocate emission allowances to particular sources
in the State, to alocate fewer than all the allowances, and even to opt out of the trading system. See 70 Fed. Reg. 28,624,
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28,627-29; see also CAMR RTC at 5-200 to 5-201 (SJA 76-77). Petitioner UARG argues that giving States this degree of
flexibility is improper, as it believes such an approach undermines EPA's judgment as to the features of the “best” system of
emission reduction within the meaning of section 111(a)(1), 42 U.S.C. 8§ 7411(a)(1). See UARG Br. at 7-9.

UARG's challenge is meritless. There is no basis for the contention that a State's choice to alocate allowances in a manner
different than would result from EPA's suggested methodology somehow undermines EPA's rationale in adopting the role.
Quite to the contrary, EPA expressly stated that “EPA maintains that the choice of allocation methodology does not affect the
achievement of the specific environmental goals of the CAMR program.” 70 Fed. Reg. 28,627, 28,629. EPA further explained
that it believes economic forces will generally serve to create “environmentally similar outcomes regardless of the manner in
which allowances areinitially distribute.” 1d. at 28,627.

The same Conclusionshold truewith regard to the possibility that some States may opt out of CAMR'strading program. EPA has
clearly shown that the States that would remain in the CAMR trading program would not be disadvantaged were other Statesto
opt out. Specifically, EPA determined that CAMR met the requirementsfor astandard of performancefor existing sourcesbased
on per ton marginal costs, asdetermined by use of the Integrated Planning Model (“1PM”). See EPA-HQ-OA R-2002-0056-6304,
Cost and Energy Impacts - Technical Support Document (“Cost TSD”) at 7 (noting marginal costs of $23,200 in 2010, $30,100
in 2015, and $39,000 in 2020) (JA 2420). Some States submitted comments stating that they would opt out of the cap-and-
trade program, and EPA recognized that “[t]he cost effectiveness of a cap-and-trade program under CAMR could be reduced
if States that are projected to be net sellers of allowances opted not to participate in the cap-and-trade program, as this would
effectively increase the stringency of the cap for States that did choose to participate ...” 1d. at 28 (JA 2441).

To determine the extent of any change in marginal costs, EPA re-ran its model assuming non-participation in the cap-and-trade
program by the net-seller States who had indicated in the record that they may take such a course (California, Connecticut,
[llinois, Minnesota, New Hampshire, and Pennsylvania), and the resulting data indicated that “the potential decision of the
States named above not to participate in the CAMR trading program would not significantly affect marginal costs within the
program.”ld. at 29 (JA 2442); see also id., Table 34 (showing modeling results) (JA 2442). Specifically, such marginal costs
would only increase by about one-tenth of one percent in 2010, and by one-fifth of one percent in 2020. In its brief, UARG
nowhere mentions, much lessrefutes, thisanalysis, nor does UARG posit any reason to believe that the assumptions underlying
EPA's opt-out analysis were flawed or unreasonable. For this reason, there is no basis on this record for UARG's suggestion
that the possibility that some States may opt out of the trading program will make CAMR unreasonably costly for sourcesin
those States that will participate in the trading program.

Nor isUARG correct in asserting that CAMR isundermined for the States that impose more stringent controls on sourceswithin
their own borders than would be strictly necessary to meet the minimum regquirements of the CAMR trading program (either by
allocating fewer allowances or by choosing not to participate in the trading program). Although a “standard of performance”
under section 111(a)(1), 42 U.S.C. 7411(a)(1) must be based on the “best system,” that provision clearly alows States to
establish standards of performance more stringent than EPA's guidelines. Indeed, thiswas expressly noted in Committee reports

for the 1977 Amendments. %% In addition, CAA section 116, 42 U.S.C. § 7416, allows States to adopt standards that are
more stringent than the minimum federal requirement specified pursuant to section 111, 42 U.S.C. § 7411. Similarly, EPA's
regulations have provided for decades that States can adopt more stringent standards of performance than the standards EPA
promulgates under section 111(d). See 40 C.F.R. 88 60.24(c), 60.24(g). Together, these authorities mean that state rules that
are more stringent than the EPA-promulgated guidelines are, by definition, part of the “best” system of emission reduction
within the ??

Note: Page 151 missing in original document.
Finaly, thereasoisno merit to UARG'swholly unsupported conclusion that where a State choosesto submit aplan that reflects

more stringent emission reductions than the minimum required by CAMR, such additional limitations may not be federally
enforceable. UARG Br. at 9. This conclusion appears to be based on the premise that the plan cannot qualify as a standard
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of performance under CAMR, a premise that is incorrect for all the reasons discussed above. Thus, any standards adopted by
a State under a section 111 plan approved by EPA are fully enforceable by the State and by EPA pursuant to the statutory
authorities outlined in the Act. See 42 U.S.C. 88 7411(c), 7411(d)(2)(B); 40 C.F.R. § 60.24(g).

For all the foregoing reasons, UARG's challenges to CAMR should be denied.

D. EPA Reasonably Allocated Mercury Emissionsfor Alaska Within the Section 111(d) Trading Program.

Petitioner Development Authority argues that, under CAMR, the State of Alaska was not given a sufficient per-year mercury
emissions allocation. This argument is based on the Development Authority's contentions that (1) EPA cannot establish state
caps based on an estimate of present emissions of all existing Unitsin the State, after application of controls, but instead must
consider and allow for expectationsfor future emissions growth from these same units; and (2) that EPA hasfailed to adequately
demonstrate that the performance standard for existing sources can be achieved and has failed to properly balance the costs
and benefits of that standard.

As discussed in detail above, CAMR sets out state-specific emissions budgets based upon a summing of hypothetical unit
allocations, which EPA derived from heat input and coal rank. Supra 8§ VI(A). Development Authority does not challenge the
general framework but instead argues that EPA should have granted Alaska a bigger budget because one of the two unitsin the
State expects to increase its capacity, and hence its emissions, in the furore. Development Authority's arguments disregard the
overall purpose and structure of CAMR and misconstrue the emissions trading program authorized by the rule.

1. EPA, through the mercury emissions allocation process, appropriately calculated state emissions budgets.

EPA reasonably construed CAA section 111(d) in deciding to use available data on heat input and then imposing a state
emissions budget that reflected that heat input coupled with the achievabl e emissionslimitations on which the rule was based. 70
Fed. Reg. 28,622. Contrary to Devel opment Authority's contentions, nothing in section 111(d) requires EPA to set state budgets

that make allowances for expected growth In emissions at a power plant. 63 Moreover, Development Authority's arguments
fails to acknowledge the primary goal of CAMR to reduce the overall quantity of mercury emissions nationwide.

First, Development Authority'sreliance on CAA section 111(d)(2), which requires EPA to consider, in promulgating a standard
of performance under a plan issued pursuant to its authority under that section, “among other factors, remaining useful lives of
the sourcesin the category, of sourcesto which such standards apply,” is misplaced. 42 U.S.C. § 7411(d)(2). Based on the plain
language used, the consideration is only relevant in the context of promulgating an implementation plan, and not in establishing
the emission guidelines represented by CAMR. Further, EPA reasonably interprets this provision as requiring EPA to consider
whether aunit is going to remain in operation long enough to justify the cost of compliance, not as requiring EPA to provide a
relatively new power plant with aless stringent level of control relevant to its current emissions simply because it may increase
its emissions in the future. See, e.g., 40 C.F.R. 8§ 60.27(€)(2).

Development Authority further argues that it is disadvantaged because the Healy Clean Coal Project facility (“HCCP"), one
of only two facilities in the State of Alaskathat is eligible to be regulated under CAMR, is caught between being a“new” and
“existing source.” Development Authority Br. at 6. If HCCP had been considered a“ new” source, however, its heat input would
not have been included in calculating Alaska's budget; HCCP would have been allocated no allowances under the model rule
and would have been required to meet the new source emission limit. See 42 U.S.C. § 111(f). By considering HCCP's emission
data and, thus, treating it as an existing source, EPA's approach allowed Alaska a higher emissions cap.

Development Authority further claims that EPA should have considered. HCCP's potential capacity because the term

“modification” in an entirely different regulatory context has been interpreted by the Seventh Circuit to be a contingent on
the capacity of a stationary source. Development Authority Br. at 7. This argument takes the defined term “maodification” out
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of context. Development Authority refers to a definition of “modification” set out in section 111(a)(4). This definition sets
out when a physical change in a stationary source subjects the stationary source to regulation as anew source. 42 U.S.C. §
7411(a)(4) (defining “modification” as* ‘any physical changein, or change in the method of operation of, a stationary source
which increases the amount of any air pollutant emitted by such source or which results in the emission of any air pollutant
not previously emitted’"). While the definition of “modification” is relevant when determining whether a source should be
considered a* ‘new” source or an “existing” source, it is irrelevant to determining “the best system of emissions reduction,”
and Development Authority fails to cite any relevant case or statutory authority in support of its position.

Development Authority also argues that Alaska cannot reduce mercury emissions to its budgeted level for three reasons: (1)
Alaskais not a CAIR State; (2) state-of-the-art controls are aready installed at the HCCP; and, (3) further control devices are
technologically infeasible. Development Authority Br. at 8-12. These arguments misconstrue the function of EPA's Phase 1
cap. EPA set its national Phase 1 cap at alevel that could be achieved as a “co-benefit” of control technology that would be
necessitated by CAIR. 70 Fed. Reg. 28,617. It is not necessary, however, for every power plant to be subject to CAIR for the
system to work effectively. Each participating State makes individual unit alocations and power plants are able to purchase
emission allowances on the market if they wish to do so. EPA never assumed that every power plant would install controls to
comply with CAIR. Nor did EPA assumethat every plant that did install controls would be able to operate consistent with their
yearly unit allocation based on CAIR co-benefits alone. The fact that HCCP anticipates that it will have to purchase allowances
is, therefore, consistent with EPA's chosen approach and, contrary to Development Authority's assertion, does not undermine
EPA's system of calculating state emission budgets.

Development Authority seems to claim a right to emissions allowances that would allow for increased emissions without
requiring the application of new control technology or the purchase of emissions allowances in the marketplace. Nationwide
application of such a methodology would defeat the purpose of CAMR by establishing nationwide emissions limits that are
higher than mercury emission levels estimated in 1999 - i.e., there would be no overall reduction in mercury emissions from
existing sources.

Instead of adopting Development Authority's preferred approach, EPA consistently applied an approach of establishing a
baseline heat input estimate based on the actual historical heat input data (or, in some cases, actual historical fuel use and heat
content data) for coal-fired units. EPA apportioned the national cap on a consistent basis among the 50 States, two Tribes, and
the District of Columbia. To use a different approach solely for the State of Alaskawould be unreasonable. State Budgets TSD
(JA 1769-80). Furthermore, each State has authority to all ocate emissions allowances asit deems appropriate aslong asthe total
allocated does not exceed the State's total budget. If the State of Alaska chooses to do so, it could allocate its entire emissions
budget to HCCP, part of its budget to HCCP, or even none of its budget to HCCP. 70 Fed. Reg. 28,627.

In short, EPA reasonably calculated an emissions budget for the State of Alaska.

2. Development Authority unreasonably assumesthat the CAMR cap-and-trade system will fail.

There is nothing unique about Alaska with regard to the cap-and-trade system. Development Authority expressed fear that
interstate trading of mercury allowances was unlikely because States might choose not to participate in the cap-and-trade
program. Development Authority Br. at 10-12; Reconsideration RTC at 240-41 (JA 3878-79). EPA, however, reasonably
concluded that there will be a viable allowance market based on IPM analysis. See supra § VI(C); Reconsideration RTC at
243 (JA 3881); 70 Fed. Reg. 28,619. Using sophisticated |PM modeling, EPA analyzed the impact on projected marginal costs
of certain States, even a significant number of States, not participating in the CAMR trading program and concluded that the
potential decision of certain States not to participate in the trading program would not significantly affect marginal mercury

control costs within the program. Supra § VI(C); Cost TSD at 28, (JA 2441); EPA-HQ-OAR-2002-0056-6449, (JA 2540). 64
Thisfactual support underlying the CAMR mercury trading programisin stark contrast to National Lime, cited by Development
Authority, in which this Court found that the administrative record failed to support the “ achievability” of the standards set for
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lime manufacturing plants. National Lime Assnv. EPA, 627 F.2d 416; 431 (D.C. Cir. 1980). EPA's IPM analysis demonstrates
that the standard is achievable by all affected power plants through the use of one or more available compliance approaches.

Furthermore, a cap-and-trade program assures that reductions will be achieved with the least cost. 70 Fed. Reg. 28,619. The
benefits of the cap-and-trade system are numerous. among other things, it grants a high degree of flexibility for the regulated
community without resorting to waivers, exemptions and other forms of administrative relief. EPA, therefore, reasonably
concluded that these benefits will motivate States to adopt the cap-and-trade system even though they are not required to do so.
Id. at 28, 619, 28, 627; 69 Fed. Reg. 4701-03 Accordingly, EPA adequately demonstrated the viability of the mercury trading
program.

E. EPA Applied Appropriate Adjustment Factorsfor Coal Ranks.

As previoudly discussed, supra 8§ VI(A), aparticular state's emission budget is determined by summing hypothetical mercury
allocations (based on a calculated adjusted historical baseline heat input), derived using a specified formula, to power plant
units located in the State. The Statein turn allocates the overall budget to individual sources through allowances. 70 Fed. Reg.
28,623-30. Each power plant's baseline heat input isadjusted to reflect ranks of coal burned. 70 Fed. Reg. 28,612-13. Adjustment
factors of 1 for bituminous, 1.25 for subbituminous, and 3 for lignite coals were applied by EPA in determining hypothetical
mercury allocations for power plants. Id. at 28,622. Application of these adjustment factors in determining hypothetical
allocations and ultimately state emission budgets results in a power plant that burns bituminous coal being credited with its
actual heat input, whereas a power plant that burns lignite coal would, for purposes of determining state emissions budgets, be
credited with three times its actual heat input. Contrary to Petitioners' suggestion, in CAMR EPA only used these adjustment
factors to establish state budgets. It did not establish actual alocations for individual facilities. Such unit-specific alocations
arein the purview of the State to determine.

“Bituminous Petitioners’ are a collection of industry associations involved in the production of bituminous coal, and these
associations have abusinessinterest in minimizing costs associ ated with burning bituminous coal . Accordingly, the Bituminous
Petitioners have astrong market incentive to make bituminous coal an attractivefuel for electricity generation, and have attacked
EPA's adjustment factors for coa ranks by arguing that those adjustment factors are arbitrary, and unfairly allocate mercury
emission allowances to subbituminous and lignite coal burning facilities to the detriment of facilities that burn bituminous

coal. %°

Bituminous Petitioners argue that EPA has not provided adequate support for its coal rank adjustment factors. Thisis not the
case. Therecord clearly supports EPA's reasonable adjustment factors for coal ranks.

1. EPA's adjustment factor s arereasonable.

Inthefinal rule EPA retained adjustment factors previously used in determining state emission budgets. 70 Fed Reg. 28,622. The
adjustment factorsare supported by the State Budgets TSD. Id. (citing State Budgets TSD). The adjustment factorsare“ based on
the expectation that, for different coal ranks, mercury reacts differently to NOy and SO» control equipment.” State Budgets TSD
at 2 (JA 1770). EPA examined datain the 1999 power plant Information Collection Request (“1CR”), including dataon mercury
capture by control figuration and coal rank, data on coal characteristics impacting mercury capture, and mercury emissions
and capacity by coal rank, and found that the data supported the adjustment factors. Id. at 2-4 (JA 1770-72). The data related
to mercury removal rates measured for various coal ranks and control configurations reveal a significant range of mercury
capture, and mercury capture rates for bituminous coa are, on average, significantly better than the capture rates measured for
subbituminous and lignite coals. Id. at 3 (JA 1771). The ICR datarelated to mercury emissions and capacity by coal rank reveal
that emissions for bituminous coal are estimated to be 0.25 pounds of mercury per megawatt of power generated. Id. at 4 (JA
1772). Power plants using subbituminous coal s emit an estimated 0.37 pounds of mercury per megawatt, and plantsusing lignite
coal emit about 0.65 pounds of mercury per megawatt. |d. These numbers support the chosen allocation adjustment because the
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0.65 pounds of emissions per megawatt for lignite cod is close to three times the emissions per megawatt for bituminous coal,
and the 0.37 pounds of emissions per megawatt for subbituminous coa is greater than 1.25 times that of bituminous coal. Id.

Bituminous Petitioners also argue that EPA's alocation methodology must be flawed because lignite- and subbituminous-
burning power plants are more likely to receive an alocation that exceeds their actual mercury emissions. Petitioners
position disregards the relative ease with which bituminous-burning power plants can capture their mercury emissions. See
Reconsideration RTC at 225 (JA 2863). Based on the ICR data, higher levels of mercury capture are expected for bituminous
coal-fired power plants than for power plants that burn subbituminous or lignite coals. State Budgets TSD at 3 (JA 1771).
EPA conducted an analysis comparing state mercury emission budgets developed using adjusted heat input and state budgets
developed using pure (unadjusted) heat input to projected mercury emissions by State and found that, when state budgets are
compared to projected emission levels in 2010, when the CAMR Phase | cap is effective, EPA's methodology more closely
tracks actual projected emissions levels than Bituminous Petitioners' proposed method. Reconsideration RTC at 234-235 (JA
3872-73).

The fact that the data continues to support EPA's adjustment factors is unsurprising, given that EPA is not seeking to achieve
aprecise allocation for each power plant but isinstead attempting to create an adjustment factor that is “directionally correct,”
leaving it to the States to determine precise alocations. State Budgets TSD at 2 (JA 1770); 70 Fed. Reg. 28,622. Though final
allocations are made by individual States, the rule anticipates that some power plants may control to an emission level below
their allocated amounts of allowances and allows those plants to either bank the excess emissions allowances, or sell them
on the market. 70 Fed. Reg. 28,622. Similarly, power plants may choose to purchase allowances on the market rather than
controlling emissions.

Asdiscussed above, in CAMR the Agency did not allocate any mercury allowances. Supra 8 VI(D). EPA's choice of adjustment
factors has no direct impact on the allocation of mercury allowances to CAMR units for purposes of compliance with the
program and a State has full flexibility to allocate allowances as it sees fit. Thus, the Bituminous Petitioners' complaint that
EPA's adjustment factors unfairly allocate mercury emission allowances is unfounded.

The Court's standard of review under the arbitrary-and-capricioustest isone of reasonableness, not perfection. SeeMotor Vehicle
Mfrs. Assn v. Sate. Farm Mut. Auto. Ins. Co., 463 U.S at43. Additionally, the Court gives “an extreme degree of deference’
to any agency ‘ ‘evaluating scientific data within its technical expertise.” ' Hils Am., Inc. v. Browner, 83 F.3d 445, 452 (D.C.
Cir. 1996) (quoting Int'l Fabricate Inst. v. EPA, 972-F.2d 384, 389 (D.C. Cir. 1992)). Especially given the complex technical
issues at play when determining an appropriate adjustment factor, the exercise of appropriate deference dictates that the Court
deny Bituminous Petitioners petition for review.

2. EPA's CAMR adjustment factor s account for factorsnot at issuein CAIR.

Bituminous Petitioners argue that because EPA, when determining SO, allowances for CAIR, rejected allowance allocations
by coal rank, EPA should not apply such allowance alocations under CAMR. This argument compares apples to oranges. EPA
has developed a sufficient record to justify its decision to apply an adjustment factor when calculating hypothetical alowance
allocations under CAMR, as described above. Supra 8 VI(D)(1).

Bituminous Petitioners, when discussing EPA's rationale for declining to employ allowance allocations by coal rank under
CAIR, fail to provide the context in which that decision was made. When regulating SO» under CAIR, EPA was faced not only
with adifferent pollutant, it was dealing with an entirely different regulatory background that issignificantly influenced by Title
IV-A of the Act. TitleIV-A of the Act, 42 U.S.C. 88 7651-510, isastatutory attempt to control acid rain. This program controls
emissions of SO» and NOy and creates a system of SO, emission alowances that be freely traded. Title IV-A, by statute,
creates allowances for individual energy producing units. 42 U.S.C. § 7651a(3). These allowances are calculated pursuant to a
scheme designed by Congress and do not include adjustment factors of the type used in CAMR. 42 U.S.C. 7651b(a)(1), EPA,
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when regulating the' same pollutant under CAIR, reasonably considered statutory and regulatory controls that power plants
were already subject to with respect to SO, and attempted to preserve the title IV-A allowance allocation approach under
CAIR. Reconsideration. RTC at 226 (JA 3864). Mercury emitted from coal-fired power plants, by contrast, is not subject to
apreviously existing cap-and-trade scheme, much less a scheme designed by Congress rather than the Agency. Accordingly,
EPA has broad flexibility when considering the appropriate way in which to regulate emissions of mercury.

Additionally, mercury is an entirely different pollutant that reacts differently to control technology. Power plants that burn
bituminous coal are better able to capture their mercury emissions than are power plants, that burn either subbituminous or
lignite coals. Legacy Docket A-92-55, I1-1-1 (disk 1, attach. 1) (JA 492). When burned, bituminous coals emit less mercury
per megawatt of energy generated, based on the 1999 Hg ICR data. See supra 8§ VI(E)(1). Because bituminous coals emit less
mercury to begin with, and because their mercury emissions are more readily controlled, EPA reasonably granted bituminous
coal-burning power plants a proportionately lower hypothetical allocation when determining state emission budgets. Sulfur
dioxide does not react to control technology in the sameway, and coal rank does not reflect the same disparity in either emissions
or application of control technology. See 70 Fed. Reg. 28,612-13. Accordingly EPA wasreasonablein regulating SO». emissions

differently.

3. EPA has adeguately responded to Bituminous Petitioners, concer n-regarding CAMR's Phase 2 adjustment factors.

Bituminous Petitioners argue that EPA's decision to retain adjustment factors under Phase 2 of CAMR must be reversed because
EPA hasfailed to respond “meaningfully” to their comments. Thisis not the case. A subset of Bituminous Petitioners did argue
that adjustment factors were not necessary in Phase 2 of CAMR. CAMR RTC at 9,26 and 9-108 (JA 2073, 2082). In response,
EPA incorporated its discussion that justified its decision to finalize the allocation adjustment factors, CAMR RTC at 5-95 -
5-114 (EPA-HQ-OAR-2002-0056-6209 at 5-95 to 5-114)(SJA 56-75), and also referenced the preamble to the final CAMR
role and the State Budgets TSD.

The referenced documents discuss EPA's support for the adjustment factors, and satisfy the requirement set Out in 42 U.S.C.
§ 7607(d)(6)(B). The data reviewed by EPA suggests that mercury emissions from power plants that burn bituminous coal
are more easily captured by existing controls, and that bituminous coal-fired plants emits less mercury per megawatt of power
generated. See supra 8§ VI(D)(1). This fundamental fact is not altered when Phase 2 of CAMR begins. “The failure to respond
to comments is significant only insofar as it demonstrates that the agency's decision was not based on a consideration of the
relevant factors.” Thompson v. Clark, 741 F.2d 401, 409 (D.C Cir. 1984) (internal quotation marks and citation omitted);
accordAmerican Iron & Steel Inst. v. EPA, 115 F.3d at 1005 (finding comment response sufficient if it “demonstrates that the
agency considered the ‘relevant factors raised by the suggested alternatives’); Texas Mun. Power Agency v. EPA, 89 F.3d 858,
876 (D.C. Cir. 1996) EPA's explanation makes it evident that EPA did consider the relevant factors.

F. EPA Established Appropriate Mercury Limitationsfor Coal-Refuse-Fired Power Plants.

Under CAA section 111, EPA must establish NSPS based on the best system of emission reductions which has been adequately
demonstrated. 42 U.S.C. § 7411(a)(1) Onthishasis,in CAMR EPA set out separate emissions|limitationsfor new, modified, and
reconstructed power plants fired with bituminous, subbituminous, and lignite coals, and coal refuse that reflect the use of best
demonstrated technology “BDT”. 70 Fed. Reg. 28,615; EPA-HQ-OAR-2002-0056-6721, Revised New Source Performances.
Standard Statistical Analysis or Mercury Emissions (“NSPS Memo”) at 1 (JA 3699). For CAMR, the emissions limitation for
all coa ranks was based on the 90th percentile mercury reduction (i.e., the control efficiency that the BDT is estimated to
achieve 90 percent of the time). 70 Fed. Reg. 28,615; NSPS Memo at 3 (JA 3701). In order to calculate the 90th percentile
mercury reduction; EPA relied on an equation that incorporates the 90th percentile average heat content of. the coal burned.
NSPS Memo at 6 (JA 3704).
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Petitioner ARIPPA, a trade association comprised of coal-refuse-fired power plants, argues that EPA used an incorrect heat
content of 11,376 Btu/lb for coal refuse when calculating mercury emission limitations under CAMR. Though ARIPPA-does
not challenge EPA's decision to base the emissions limitation on the 90th percentile mercury reduction, ARIPPA claims that
EPA failed, to consider relevant data, failed to explain the basis for the application of a 11,376 BTU/Ib heat content value to
coal refuse, and disregarded the definition of “coal refuse.” As discussed below, EPA considered available data, and properly
applied a heat content of 11,376 Btu/lb to coal refuse.

1. ARIPPA citesto theincorrect definition of “coal refuse.”

ARIPPA, when discussing previous regulatory definitions of the term “coal refuse,” citesto a definition set out in 40 C.F.D. 8§
60.41b. Thisdefinition isfor industria boilers. See Standards of Performance for Steam Generating Units, 40 C.F.R. § 60.40b.
CAMR does not apply to industrial boilers, CAMR appliesto electric utility steam generating Units. Thus, the applicable “ coal
refuse” definitionisfoundin 40 C.F.R. Part 60, subpart Da. See Standards of Performance for Electric Utility Steam Generating
Units for Which Construction is Commenced After September 18, 1978, 40 C.F.R. § 60.40Da. The definition of “coal refuse’
in subpart Dais based on the process by which the coal refuseis produced rather than being based on constituents or parameters
of the material. The distinction is important because, although in 40 C.F.R. § 60.41b EPA does establish a maximum heat
content value of 6,000 Btu/lb for coal refuse used in industrial boilers, that universe of “coal refuse” is not the same as the
universeof “coal refuse” defined in subpart Da. Asdefined in subpart Da, “coal refuse” includes* waste products of coal mining,
physical coal cleaning, and coal preparation operations...containing coal, matrix material, clay, and other organic and inorganic
material.” 40.C.F.R. § 60.41Da. Because this definition is based on the " production” process rather than the parameters, it
includes coal refuse that burns with a maximum heat content value of greater than 6,000 Btu/lb. As demonstrated by datain
the CAMR docket, coal reported as being “coal refuse” by the applicable power plants had maximum heat content values that
exceeded 6,000 Btu/lb. See Legacy docket A-92-55, 11-1-8 (JA 494). Accordingly, the heat content used by EPA for coal refuse
under CAMR is not inconsistent with the applicable definition.

The differences between definitions are relevant to the respective industry sectors addressed and are, therefore, appropriate.
Further, the issue of any definitional differences between various subparts was not raised during the public comment period,
and has, thus, been waived. See 42 U.S.C. § 7607(d)(7)(B); Mossville Envtl. Action Now v. EPA, 370 F.3d at 1238 (strictly
interpreting the waiver requirement).

2. EPA properly consider ed available data when calculating the heat content of coal refuse.

EPA calculated the appropriate achievable mercury emission level for each coal rank, including coal refuse, through statistical
analysis. 70 Fed. Reg. 28,615. The heat content value of the fuel input is one of several relevant factors in calculating the
control efficiency-based limitation. ARIPPA argues that EPA's calculated heat content for coal refuse is too high,, ultimately
subjecting its membersto asubstantially more stringent mercury emission limitation. ARIPPA Br. at 4. Emissions data supplied

by ARIPPA, however, are consistent with the performance standard established by EPA. 66

When EPA cal culated its 90th percentile Btu/lb valuesfor coal refuse, it consistently calculated the value where 90 percent of the
Btu/lb valuesin its sample datawould be less than the indicated value. EPA used this approach with all coal ranks (bituminous,
subbituminous, lignite, and coal refuse). Reconsideration RTC at 273 (JA 3895). ARIPPA has apparently misunderstood EPA's
analysis, and has provided the Court with a heat content value for coa refuse of 4,336 Btu/lb based on a calculation where
90 percent of the Btu/lb values would be greater than the indicated value. See ARIPPA December 19, 2005 Comment at 13
(EPA-HQ-OAR-2002-0056-6529.1 at 13)(JA 2940); ARIPPA Br. at 3, 5. Thisgoesalong way toward explaining the difference
between the 90th percentile value calculated by ARIPPA and the significantly higher value calculated by EPA.

Additionally, ARIPPA calculated its heat content value of 4,336 Btu/lb by considering “an analysis of information compiled
by ARIPPA's members.” ARIPPA Br. at 3. ARIPPA members are coal-refuse-fired electrical generating unitsin Pennsylvania.
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ARIPPA's April 7, 2006 Comment (EPA-HQ-OAR-2002-0056-3698)(JA 2987). In other words, ARIPPA's calculations are
based on alimited subset of the available data. EPA's determination that the 90th percentile heat content value of coal refuse
(11,376 Btu/Ib) is based on nationwide data collected in the ICR. NSPS Memo at 6-7. The ICR consists of data submitted to
EPA by power plants nationwide under the authority of CAA section 114, including ARIPPA member data.

ARIPPA additionally argues that EPA failed to properly consider data compiled by ARIPPA members and submitted during
reconsideration. ARIPPA Br. at 5. Infact, EPA did review the additional emissionsdatasubmitted by ARIPPA. EPA specifically
excluded some data for reasons stated on the record, and EPA, where appropriate, incorporated the newly provided data into
its analysis to determine the NSPS for coal refuse. Reconsideration RTC at 272-73 (JA 3894-95); NSPS Memo at 3, 11-13 (JA
3701, 3709-11). Specifically, EPA incorporated 23 of 31 additional test runs provided by ARIPPA. NSPS Memo at 12.

Thus, EPA has considered the relevant factors, and the record supports that consideration. SeeThompson v. Clark, 741 F.2d
at 409 (“ The failure to respond to comments is significant only insofar as it demonstrates that the agency's decision was not
based on a consideration of the relevant factors.”) Accordingly, EPA properly relied on its calculated heat content of 11,376
Btu/Ib for coal refuse.

CONCLUSION

For the foregoing reasons, the petitions for review should be denied.

Footnotes

*Cases chiefly relied upon are marked with an asterisk.

1 Hazardous air pollutants are “pollutants which present, or may present, ... a threat of adverse human health effects ... or
adverseenvironmental effectswhether through ambient concentrations, bioaccumulation, deposition, or otherwise.” 42U.S.C.
§ 7412(b)(2).

2 A “major source” is any stationary source or group of stationary sources at a single location and under common control that
emits or has the potential to emit ten tons per year or more of any hazardous air pollutant or 25 tons per year or more of any
combination of hazardous air pollutants. 42 U.S.C. § 7412(a)(1).

3 CAIR was signed on March 15, 2005.

5 Contrary to Petitioners' suggestion (See Environmental Br. at 16), EPA did not adopt any different interpretation of the Act
in a 1991 Federal Register notice. The 1991 notice is nothing more than a notice of availability of a preliminary draft list
of source categories to be regulated under section 112, and a request for information and comment on issues and proposed
positions. The notice does not represent or set forth any final EPA position on any issue. After consideration of comments,
consistent with its action in the instant rule, EPA concluded in 1991 that it had no authority to regulate power plants if the
requirements of section 112(n)(1)(A) had not been met. 57 Fed. Reg. 31,576, 31,584 (July 16, 1992). As to the statement
in the 1991 notice concerning section 112(c)(9) and power plants, that statement was made in conjunction with a proposed
regulatory option (a proposal to list power plants absent any section 112(n)(1)(A) findings) that EPA did not pursue and that
was contrary to the plain language of section 112(n)(1)(A). EPA's final interpretation concerning the relationship of section
112(n)(1)(A) to section 112(c)(9) has been set forth in the Section: 112(n) Rule after notice-and-comment rulemaking.

6 SeeUARG v. EPA, No. 01-1074, 2001 WL 936363 (D.C Cir. July 26, 2001) (finding Court lacked jurisdiction to review EPA's
initial December 2000 Finding based on 42 U.S.C. § 7412(€)(4)).

7 Webster's dictionary defines the term “appropriate” to mean “especialy suitable or compatible.” Webster's Ninth New
Collegiate Dictionary (1983) at 98. It defines the term “necessary” to mean “absolutely needed.” Id. at 790.

8 Government Petitioners cite to Michigan v. EPA, 213 F.3d 663 (D.C. Cir. 2000) (see Government Br. at 25), but that case
involved EPA action under CAA section 110(a)(2)(D), which directs EPA to focus on pollutants that only contribute to
a problem. In Grand Canyon Trust v. FAA, 290 F.3d 339, 346 (D.C. Cir. 2002), cited by Government Petitioners, the
implementing regulations for the National Environmental Policy Act specifically required the FAA to consider cumulatively
significant impacts of actions with individually insignificant impacts. CAA section 112(n)(1)(A) does not contain similar
language.
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EPA also explained that its December 2000 Finding was defective to the extent that it relied in part on environmental effects
of power plant mercury emissions. 70 Fed. Reg. 16,002/3. Section 112(n)(1)(A) requires EPA to analyze the “hazards to
public health” resulting from power plant emissions.

Nothing in section 112(n)(1)(A) precludes EPA from considering factors in addition to the section 112(n)(1)(A) study in
making an “appropriate and necessary” determination. The statute provides that EPA must consider the study but does not
limit EPA to relying exclusively upon the study. Cf.Serra Club v. EPA, 325 F.3d 374, 377 (D.C. Cir. 2003) (finding that
statute requiring EPA to promulgate rule “ based upon” arequired study did not require EPA to premise rule exclusively upon
results of that study).

Once deposited onto land or water, the chemica form of mercury can change into methylmercury, and nearly al of the
mercury that accumulatesin fish is methylmercury. 65 Fed. Reg. 79,827/1.

EPA concluded that freshwater fish (e.g., fish from rivers and lakes) on average has greater concentrations of utility-
attributable methylmercury than fish from other sources (e.g., fish from oceans or estuaries), and concluded that
individuals who substitute other sources of fish for freshwater fish in their diet can be expected to reduce their exposure
to utility-attributable mercury. EPA-HQ-OAR-2002-0056-6303, (“Reconsideration TSD”) at 26 (JA 2385); EPA-HQ-
OAR-2002-0056-6722, (“Reconsideration RTC”)at 63, 131 (JA 3764, SJA 197). With respect to commercial fish, EPA
concluded among other things, that (1) the vast majority of commercia fish consumed is not from freshwater sources, (2)
the amount of commercial freshwater fish consumed is much smaller than the amount of noncommercial freshwater fish
consumed, so including the commercial freshwater pathway in an exposure model would result in arelatively small change
in a population level exposure estimate; and (3) it is highly unlikely that the group that consumes the most freshwater fish,
subsistence fishers, consumes any significant amount of commercial fish. Reconsideration TSD at 25-26 (JA 2384-85); EPA-
HQ-OAR-2002-0056-6186 (“Effectiveness TSD") at 34-35 (JA 1906-07).

EPA found that about one percent of total mercury emissions globally are attributable to domestic power plant emissions.
70 Fed. Reg. 16,028/2.

To project methylmercury concentrations in fish tissue following implementation of CAIR or CAMR, EPA assumed that a
particular reduction in air deposition of mercury in a particular geographic location would result in a proportional reduction
in the methylmercury concentration in fish in the same general geographic location. 70 Fed. Reg. 16,019/2.

A Reference Dose is an estimate of adaily oral exposure that islikely to be ??

Petitioners position that languagein 42 U.S.C. 8 7412(c)(1) and 42 U.S.C. 8 7412(€e)(1) creates adeadline applicableto power
plants is misplaced. See Environmental Br. at 30. These two provisions do not govern power plants, which are subject to
unique treatment as set forth in 42 U.S.C. 8 7412(n)(1)(A). Likewise, thereisnothingin 42 U.S.C. § 7412(c)(5) that obligates
EPA to issue section 112 standards for power plants, much less issue such standards by the end of 2002. See Environmental
Br. at 30, n.43.

The Acid Rain Program requires major reductions of SO, and NOy emissions from power plants. The SO, program sets a
permanent cap on the total amount of SO, that may be emitted by electric power plants. The program is phased in, with the
2010 SO, cap set at about one-half of the 1980 emissions from the power sector, 42 U.S.C. § 7651d. Controls used to meet
Acid Rain program requirements also reduce hazardous air pollutants. Utility Study at 2-31 to 2-33, 3-12 to 3-14 (SJA 2-4,
JA 97-99).

Although EPA modeled utility-attributable methylmercury concentrations in 2020 in its hazard analysis, most mercury
reductions that will be achieved by CAIR and CAMR will actually be achieved well before 2020. The compliance date for
the first phase of NOy reductions required by CAIR is 2009 and for the first phase of SO, reductions required by CAIR is
2010. 70 Fed. Reg. 25,215-16. Most of the relevant mercury reductions resulting from CAIR implementation will occur by
2010. See Reconsideration RTC at 51 (JA 3752); EPA-HQ-OAR-2002-0056-6130 (“Air Quality Modeling TSD”), Section
V.B.(JA 1758-59).

EPA in response to comments also addressed the “NOAA” Study referenced by Physician Intervenors. See Physicians Br. at
13-14; Reconsideration RTC at 143 (JA 3812). EPA noted that the NOAA Study was based on use of adifferent air quality
model, which was not used by EPA because it was aless stable modeling platform than CMAQ and did not account for global
sources of mercury or for atmospheric chemistry. EPA additionally noted that, in any event, the level of power plant mercury
deposition into the Great Lakes predicted in the NOAA Study and by the CMAQ model used by EPA were similar.

In response to comments on reconsideration, EPA applied a 389-grams per day rate for the 99th percentile, after initialy
applying a 295-grams per day rate. Reconsideration RTC at 71,73 (JA 3772, 3774). The revised rate did not change EPA's
conclusions. Reconsideration RTC at 71 (JA 3772).

Tribal Petitioners note that the CRITFC Study included consumption rates of individualswho did not consumefish. See Tribal
Br. at 34, n.6. As EPA noted in response to comments, just seven percent of total study participants did not consumefish, and,
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therefore, inclusion of non-consumers in the study did not significantly impact overall consumption rates. Reconsideration
RTC at 71 (JA 3772).

Thecited tables present the expected I DI (see supra, at 48-49) at variousdistributions of fish consumption ratesand percentiles
of utility-attributable methylmercury concentrations, following implementation of CAIR and CAMR. For example, the table
indicates that a subsistence fisher consuming at an average (mean) subsistence rate, and consuming exclusively fish from a
location with 95th percentile utility-attributable methylmercury concentrations, would have an expected IDI of 0.66.
Environmental Petitioners argument (see Environmental Br. at 34) that EPA failed to assess non-mercury hazardous air
pollutantsemitted by power plantsisalso incorrect. Inthe Section 112(n) Rule, EPA squarely considered and determined that it
was not appropriate, and necessary to regul ate power plants on the basis of non-mercury emissions. See 69 Fed. Reg. 4688-89;
70 Fed. Reg. 62,209/2; 70 Fed. Reg. 16,006-07; EPA-HQ-OAR-2002-0056-6193, Responses to Sgnificant Public Comments
at 13-21 (JA 1941-49). Environmental Petitioners do not point to any error in EPA's analysis of non-mercury pollutants.
EPA estimated the upper-bound monetized value of neurological improvements by quantifying intelligence quotient
improvements associated with elimination of all domestic power plant mercury emissions, assuming all persons are exposed
above the Reference Dose. Reconsideration TSD at 27-37 (JA 2386-96).

EPA explained that regulating mercury emissions under the command-and-control approach set forth in section 112 would be
at least as costly as regulating under the market-based cap-and-trade approach of CAMR, and the annualized cost of CAMR
was estimated to be approximately $750 million. 70 Fed. Reg. 62,208-09; Reconsideration TSD at 37 (JA 2396). Use of a
cap-and-trade program such as that within CAMR to achieve a given level of emission reductions will be predictably less
costly than a command-and-control approach to achieve the same level of reductions because economic theory has shown
that a marketable permit scheme will produce aleast-cost solution for any level of pollution abatement. See Reconsideration
RTC at 167 (JA 3836).

Although Environmental Petitionersdo not contest EPA's cost-effectiveness determination, they citein the background section
of their brief to a 2005 study which estimated that economic benefits from a 70 percent cut in power plant mercury emissions
would range from $86 million to $4.9 hillion. See Environmental Br. at 4 & n.9-10 (citing to G. Rice & JK. Hammitt,
“Economic Valuation of Human Health Benefits of Controlling. Mercury Emissions From U.S. Power Plants, (“Harvard
Study”). EPA addressed the estimates set forth in the Harvard Study in the rulemaking and explained why EPA's own estimates
differed and were superior. See Reconsideration TSD at 38-40 (JA 2397-99); 71 Fed. Reg. 33,394/2; Reconsideration RTC
at 112, 153, 162, 173 (JA 3795, 3822, 3841, 3842); EPA-HQ-OAR-2002-0056-6289, Stephen Johnson Letter (JA 2355-58).
Among other things, the high-end benefit estimates in the Harvard Study largely reflected projected benefits from reduced
cardiovascular risk, whereas EPA concluded that substantial uncertainties in available scientific information did not ??

EPA reasonably interprets section 112(n)(1)(A) to preclude the consideration of environmental effects unless EPA first finds
that hazards to public health are reasonably anticipated to result from utility-attributable emissions remaining after imposition
of the requirements of the Act. EPA did not find any hazard to public health here. Reconsideration RTC at 39 (JA 3740).
See 70 Fed. Reg. 16,030; seealso 42 U.S.C. § 7411(d)(1)(1988) (precluding standardsfor existing sourcesfor any air pollutant
that, inter alia, is“included on alist published under section ... 7412(b)(1)(A) of thistitle”); id. § 7412(b)(1)(A)(1988) (“The
Administrator shall ... publish. ... alist which includes each hazardous air pollutant for which he intends to establish an
emission standard under this section.”).

Unless enacted into positive law, the United States Code constitutes only prima facie evidence of the laws of the United States
while the Statutes at Large constitute legal evidence of the laws. Accordingly, in the event of conflict, the language of the
Statutes at Large controls over language of the United States Code that has not been enacted into positive law. See 1 U.S.C.
§ 204(a); see also, e.g., Five Flags Pipe Line Co. v. DOT, 854 F.2d 1438, 1440 (D.C. Cir. 1988). Because Title 42 of the
United States Code has not been enacted into positive law, see notes following 1 U.S.C. § 204, the Statutes at Large control
in this case. See generally 70 Fed. Reg. 16,030.

Thereisno merit to the Petitioners' attempt to invoke a competing canon stating that in the event of conflict between different
provisionsin the same Act, “the last provision in point of arrangement must control.”. Environmental Br. at 24 (citing Lodge
1858, American Fed'n of Gov't Employeesv. Webb, 580 F.2d 496. 510 & n.31 (D.C. Cir.), cert. denied, 439 U.S. 927 (1978)).
As EPA correctly explained, this canon isinapplicable here, as it appliesto discrete sections of the same Act, not competing
amendments to the same section of an Act, asisthe case here. 70 Fed. Reg. 16,031-32.

Prior to 1990, section 111(d) cross-referenced the list of hazardous air pollutants established pursuant to the then-existing
administrative process described in section 112(b)(1)(A), 42 U.S.C. § 7412(b)(1)(A) (1988). In the 1990 amendments to
section 112, however, Congress overhauled the listing process for hazardous air pollutants, eliminating section 112(b)(1)(A)
and replacing it with aninitial statutory list of hazardous air pollutants (new section 112(b)(1)) and other provisions (sections
112(b)(2) and 112(b)(3)) that created a process for revisions and modification to the initial list.

JA 191



STATE OF NEW JERSEY, et al., Petitioners, v. UNITED..., 2007 WL 2155494...
USCA-Case #14-1146—Doeeument#1540020 Fited:-02/27/2015—Page-200-0f 546

35

36
37

38
39
40

41

42

43

47

48

49
50

Mext

As EPA explained, also unlike the corresponding Senate provision, the House version was not described as a “ Conforming
Amendment,” but instead was included with a variety of substantive provisions in a section entitled “Miscellaneous
Guidance.” See 70 Fed. Reg. 16,031 & n.62; 104 Stat. 2465-69 (1990). Petitionersincorrectly describe these “ miscellaneous’
provisions as “purely ministerial.” Environmental Br. at 23. For example, among other things, this section of Public Law
No. 101-549 authorized preparation and dissemination of a variety of substantive guidance, reports and data (sections
108(a)-(d)), amended certain deadlines and other substantive criteria pertaining to promulgation of section 111 standards
(sections 108(e)(1)& (2)), set forth a variety of new and amended definitions (section 108(j)), amended the stated, findings
in section 101 of the Act addressing pollution prevention, 42 U,S.C. § 7401 (section 180(k)), and added certain new public
participation requirementsto section 307 of the Act, 42 U.S.C. § 7607 (section 108(p)).See 104 Stat. 2465-69, Perhaps notably,
other sections of the House bill were designated “conforming” or “technical” amendments, and these generally were more
ministerial in nature. See 2 A Legislative History of the Clean Air Act Amendments of 1990, at 3087, 3101 (1990 L egis. Hist.”).
See H.R. 3030, 101st Cong., at 121, § 108(d) (1989), reprinted in 2 1990 Legis. Hist., at 3857 (1993).

See H.R. Rep. No. 101-490, at 82 (proposed CAA section 112(c)(5)), reprinted in 2 1990 Legis. Hist., at 3106; see also id.
at 2131-32 (comparable provision in S. 1630, as passed by the House).

21990 Legis. Hist., at 3070; see also id. at 1979 (comparable provision in House-passed version of S. 1630).

21990 Legis. Hist., at 3110-11; see also id. at 2148-49 (comparable provision in House-passed version of S. 1630).

It also bears emphasizing that the entire concept of “source categories’ in section 112 was new in 1990. Prior to 1990, section
112 simply directed EPA to develop alist of hazardous air pollutants and then to establish corresponding emission standards
for these pollutants. See 42 U.S.C. § 7412(b)(1)(A), (B) (1988).

The differences between proposed section 112(m) from the original version of H.R. 3030 and present section 112(n)(1)(A)
are minor and are not pertinent here. The most significant difference is that the last sentence of this provision in the House
bill prohibited EPA from regulating power plants under section 112 unless the Agency made an “appropriate and necessary”
finding, while the final language of this provision allows such regulation upon such afinding. Compare 2 1990 Legis. Hist.,
at 3945-46, with 42 U.S.C. § 7412(n)(1)(A).

In support of this latter point, EPA aptly cited the statement of Congressman Oxley explaining that “[t]he conferees agreed
to the House provisions because of the logic of basing any decision to regulate on the results of scientific study and because
of the emission reductions that will be achieved and the extremely high costs that electric utilities, will face under other
provisions of the new Clean Air Act amendments.” 136 Cong. Rec. H12911, 12,934 (daily ed. Oct. 26, 1990), reprinted in
11990 Legis. Hist., at 1416.

See also, e.g.,United Sates v. Freisinger, 937 F.2d 383, 388-90 (8th Cir. 1991) (criminal statute allowing prosecution for
using or carrying “a’ firearmin “any” violent or drug-related crime unambiguously authorizes separate units of prosecution
for each firearm possessed).

?? statesthat, except as otherwise provided for in section 111(h), 42 U.S.C. § 7411(h), which addresseswork practice standards
and other alternative standards, “nothing in this section shall be construed to require, or to authorize the Administrator
to require, any new or modified source to install and operate any particular technological system of continuous emission
reduction to comply, with any new standard of performance.” However, under CAA section 111(j), 42 U.S.C. § 7411(j), new
sources may seek awaiver of an otherwise applicable standard “to encourage the use of an innovative technological system
or systems of continuous emission reduction.”

As this Court has stressed, CAA section 110 generally leaves to States the choice of which controls are to be applied to
particular sources, subject only to an EPA determination of whether the overall state plan maintains or leads to attainment
of the NAAQS. See, e.g., Virginia v. EPA, 108 F.3d 1397, 1408-10 (D.C. Cir. 1997),. modified on other grounds, 116 F.3d
49.9 (D.C. Cir. 1997). Accordingly, this Court has upheld the use of cap-and-trade systems similar to that used in CAMR
in cases considering federalism-based challenges to rules addressing multi-state pollution problems under CAA section 110.
SeeMichigan v. EPA, 213 F.3d at 685-88.

Infact, EPA noted that on one prior occasion it had authorized emission trading under section 111(d). See 70 Fed. Reg. 28,617.
It is worth noting that at least some aspects of Asarco may be questionable in light of the Supreme Court's subsequent
decision in Chevron, and Petitioners never even attempt to reconcile these two cases in their brief. In Chevron, the Supreme
Court reversed this Court's decision in NRDC v. Gorsuch, 685 F.2d 718. (D.C. Cir. 1982), which had relied on Asarco and
related D.C. Circuit precedent to vacate EPA regulations that had employed the bubble concept for new source review in
nonattainment areas SeeChevron, 467 U,S. at 841-42 & n.6. As explained in NRDC, 685 F.2d at 720, 725-27, this Court's
cases had construed the Act to make the bubble concept mandatory for CAA programs designed to maintain air quality but
impermissible in programs designed to improve air quality. In Chevron, the Supreme Court found that this Court's distinction
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was improperly based on its perception of the best reading of the statute, not one that “Congress ever articulated itself.”
Chevron, 467 U.S. at 864; see also id. at 865-66.

Indeed, consistent with Asarco, if an individual existing unit were to undertake a physical change that resulted in an increase
initsemission rate it would trigger the new source NSPS, even though it would also be required to hold CAMR alowances
covering that increase.

To the extent Government Petitioners are attempting to argue that the analytical methodology required under section. 112,
42 U.S.C. § 7412, should somehow inform the selection of a standard of performance under section 111, 42 U.S.C. § 7411,
this suggestion is completely inapposite given that Congress established distinct criteriain these two sections. See generally
Reconsideration RTC at 283-84, 304 (JA 3896-97, 3904).

Mercury emission budgets for each State were developed by EPA asfollows: EPA used modeling to cal culate the amount of
mercury emissions from all power plants in the nation, assuming that power plants applied achievable emissions limitations
by the 2010 (Phase | cap) and 2018 (Phase Il cap) dates. See 70 Fed. Reg. 28,621-22. EPA hypothetically allocated a portion
of each cap -- that is, an amount of allowances -- to each unit by dividing each unit's “heat input” by the total “heat input”
of al units. (“Heat input” is essentially a measure of the amount of energy used by the facility to generate a given amount of
electricity. |d. at 28,622.) For each State, EPA then summed the amount of hypothetically allocated allowances to determine
that State's budget for Phase 1 and Phase 2. 1d. at 28,621. Given the differing characteristics of various ranks of coal, certain
adjustment factors were then applied to this formula based on which subcategory (e.g.. bituminous, subbituminous, lignite)
the particular power plant was in. 1d. Certain specific aspects of this methodology, irrelevant to the discussion here, are
discussed in more detail below, in our response to the briefs filed by the Devel opment Authority, the Bituminous Petitioners,
and ARIPPA.

We note that the Court's 1981 decision in Serra Club was considering the 1977 version of the Act asit applied to new rather
than existing sources. However, these differences, if anything, make this decision even more persuasive precedent on these
points, since standards of performancefor existing sources, which will havetoretrofit their facilitiesto meet new requirements,
necessarily need to be more flexible than standards for new sources, which can be designed to meet new requirements from
the outset. In addition, as discussed above, the textual changes Congress made to the section 111(a) definition of “standard
of performance” in 1990 further reinforce the conclusion that the reasonableness of standards under this section should be
gauged on a national as opposed to source-specific basis.

We note that Petitioners have not provided any evidence that any unit can or will increase its emissions. Further, Petitioners
have not provided any evidence that any units currently assumed to be below the cap level are in fact operating below the
cap, because emissions data are not available for al unitsin the United States.

See supra, at 62-68; see also, e.g., 70 Fed. Reg. 28,631 (explaining that the Agency does not believe that utility hotspots
will be an issue after implementation of CAIR, and independently after implementation of CAMR); Reconsideration RTC
at 147 (JA 3816) (noting that the “concern that afacility could simply buy [mercury] credits and the hotspot remain reflects
a misunderstanding of the cap-and-trade approach” because “[a] facility can buy allowances only if another has reduced
emissions....")

Thefivesubcategoriesare: bituminouscoal, subbituminouscoal, lignite coal, coal refuse, and integrated gasification combined
cycle; or “IGCC.” 70 Fed. Reg. 28,612. The subcategories for different coa rank are based on a classification system
developed by the American Society of Testing and Materials (“ASTM”). Id. As EPA explained, the ASTM system “is
structured on a continuum based on anumber of characteristics. (e.g., heat content or Btu value, fixed carbon, volatile matter,
agglomerating versus non-agglomerating) and provides basi cinformation regarding combustion characteristics.” 1d. at 28,613.
See 70 Fed. Reg. 62,216 (“It was not our intent, however, to subcategorize on the basis of control technology. Rather, our
intent was to recognize that new units located in some areas will have access to an adequate supply of water while unitsin
other areas will not have such access,”); see also Reconsideration RTC at 251-52 (JA 3885-86).

In their brief, Government Petitioners do not contest EPA's factual conclusion that wet systems are generally not an option
or facilities located in relatively dry areas, nor do they explain why they believe EPA was required to deem wet systems
to be a “demonstrated” technology within the meaning of CAA section 111(a), 42 U.S.C. § 7411(a), for all facilitiesin the
subbituminous new source category. Instead, they simply cite an EPA preamble to arole under CAA section 112, 42 U.S.C.
§ 7412, as support for the general proposition that subcategorization by control technology “leads to situations where floors
are established based on performance of sources that are not the best performing.” Government Br. at 31 (quoting 69 Fed.
Reg. 394, 403 (Jan. 5, 2004)). As noted above, however, thisis not what EPA did here.

Although the Petitioners do not raise this issue, EPA considered and fully responded to comments identifying specific
instances where facilities in “dry” areas were currently using “wet” systems. See Reconsideration RTC at 251 (JA 3885).
The Agency explained, among other things, that regardless of these isolated existing source examples, given the escalating

JA 193



STATE OF NEW JERSEY, et al., Petitioners, v. UNITED..., 2007 WL 2155494...
USCA-Case #14-1146—Doeeument#1540020 Fited:-02/27/2015—Page-202-0f 546

61

63

64

65

66

demand on Western water supplies, it will be increasingly more difficult for new sources in such areas (which are the sources
to which this variable standard applies) to obtain sufficient water suppliesto facilitate use of wet systems. Id.

See 31977 Legis. Hist., at 509 (Conference Committee Report noting States' authority to “decide]] to be more stringent” in
adopting section 111(d) standards); id., 4 1977 Legis. Hist. at 2662 (House Committee Report similarly noting that States
may “decide]] to adopt and enforce more stringent standards”).

Additionally, Development Authority did not raiseits CAA section 111(d) argument in its comments, thus this argument has
been waived. See 42 U.S.C. § 7607(d)(7)(B); Mossville Environmental Action Now v. EPA, 370 F.3d 1232, 1238 (D.C. Cir.
2004) (strictly interpreting the waiver requirement).

Development Authority also argues that by relying on actual data, as opposed to projected emissions data, EPA failed to meet
the strictures of section 111 and instead effectively imposed a section 112 standard because it failed to consider costs. Nothing
in section 111 requires that EPA consider cost to an individual unit in establishing an overall section 111 standard and, in
setting this standard EPA clearly took cost into account.

Thisis contrary to EPA's Regulatory Impact Analysis that projects continued growth of bituminous coal use under CAMR.
Reconsideration RTC at 225 (JA 3863).

Although EPA does not have actual coal refuse emissions data in the requisite format (i.e., output-based, Ib/MWHh), input-
based (i.e., Ib/TBtu) emissions data provided by ARIPPA are consistent with the Ib/TBtu value EPA used in establishing the
output-based NSPS value. See EPA-HQ-OAR-2002-0056-6698.1, .2, .4, .5, .7, .8., and .9 (JA 2989-3163, 3207-3487; NSPS
Memo at 10 (JA 3708).

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

STATE OF NEW JERSEY, et al. )
)
Petitioners, )
V. ) No. 05-1097 and
) Consolidated Cases
UNITED STATES ENVIRONMENTAL )
PROTECTION AGENCY, )
)
Respondent. )
)

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

Pursuant to Circuit Rule 28(a)(1), the undersigned counsel for Respondent-Intervenor the
Utility Air Regulatory Group (“UARG”) submits this certificate as to parties, rulings and related
cases.

A. PARTIES AND AMICI

All parties and amici are listed in the brief of Government Petitioners State
of New Jersey, et al. except for Intervenors State of Maryland, WEST Associates, and
National Mining Association and for Amicus State of West Virginia, Department of
Environmental Protection.

Rule 26.1 Disclosure Statements:

1) UARG is a not-for-profit association of individual electric generating companies and
national trade associations that participates collectively in administrative proceedings, and in
litigation arising from those proceedings, that affect electric generators under the Clean Air Act.
UARG has no outstanding shares or debt securities in the hands of the public and has no parent
company. No publicly held company has a 10% or greater ownership interest in UARG.

ii) Duke Energy Indiana, Inc., Duke Energy Kentucky, Inc., and Duke Energy Ohio, Inc.,

together f/k/a Cinergy Corporation, are publicly-held companies that are the operating business
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units of Duke Energy Corporation. Duke Energy Indiana, Inc. generates, transmits, distributes,
and sells electricity in the State of Indiana. Duke Energy Kentucky, Inc. generates, transmits,
distributes, and sells electricity in the State of Kentucky. Duke Energy Ohio, Inc. generates,
transmits, distributes, and sells electricity in the State of Ohio. Each company is wholly-owned
by their parent company, Duke Energy Corporation (a Delaware corporation). No other
publicly-held entity owns 10% or more of any of the Petitioners’ stock.

iii) PPL Corporation (“PPL”) is a corporation organized under the laws of the
Commonwealth of Pennsylvania. There is no parent corporation or publicly-held corporation
that owns 10% or more of the outstanding units of PPL.

iv) PSEG Fossil is a limited liability company organized under the laws of the State of
Delaware. PSEG Fossil is wholly-owned by PSEG Power LLC.

v) Florida Power & Light Company (“FPL”) is a corporation organized under the laws of
the State of Florida. FPL is the principal subsidiary of FPL Group, Inc. (“FPL Group”), an
investor-owned company trading on the New York Stock Exchange. FPL Group owns 100% of
FPL’s stock.

vi) NRG Energy, Inc. ("NRG”) is a corporation organized under the laws of the State of
Delaware. There is no parent corporation or publicly-held corporation that owns 10% or more of
the outstanding units of NRG.

vii) The National Mining Association (“NMA”) is an incorporated national trade
association whose members include the producers of most of America’s coal, metals, and
industrial and agricultural minerals; manufacturers of mining and mineral processing machinery,

equipment, and supplies; and engineering and consulting firms that serve the mining industry.
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NMA has no parent companies, subsidiaries or affiliates that have issued shares or debt securities
to the public, although NMA’s individual members have done so.

viii) The Edison Electric Institute ("EEI") is a nonprofit trade association that represents
investor-owned electric utility companies. EEI has no parent company, subsidiaries or affiliates
that have issued shares or debt securities to the public.

B. RULINGS UNDER REVIEW

References to the final actions by EPA at issue in these consolidated cases appear in the

brief of Government Petitioners.

C. RELATED CASES

The matters under review have not been previously heard in this or any other court.

There are no related cases pending before this court.

Respectfully submitted,

&fué%«

Henry V. N1

F. William Brownell

Lee B. Zeugin

HUNTON & WILLIAMS LLP
1900 K Street, N.W.
Washington, D.C. 20006

(202) 955-1500

Dated: May 18, 2007 Counsel for the Utility Air Regulatory Group
FINAL: July 23, 2007 on behalf of all Respondent-Intervenors included on
this Brief
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PERTINENT STATUTES AND REGULATIONS
All applicable statutes, regulations and legislative history are contained in the briefs of
Respondent U.S. Environmental Protection Agency (“EPA”) and of Petitioner State of New
Jersey, and to the extent not therein, are set forth in the addendum to this brief.

ISSUES PRESENTED FOR REVIEW

1. Did EPA Administrator Browner’s December 2000 notice purporting to list electric
utility generating units (“EGUs”) under §112(c) limit the discretion of future EPA
Administrators to determine under §112(n)(1)(A) whether EGUs should be regulated?

2. Is EPA’s May 2005 rulemaking determination that it is neither “appropriate” nor
“necessary” to regulate EGU mercury emissions under CAA §112 lawful and supported by the
record?

3. Is CAMR lawful and supported by the record?

STATEMENT OF THE CASE

When Congress overhauled the Clean Air Act (“CAA” or “Act”) in 1990, it had a clear
vision for controlling hazardous air pollutant (“HAP”) emissions from EGUs and from other
sources. In general, Congress provided that §112 regulation begins with categorizing sources,
then moves to rulemakings to set stringent technology-based standards, and then further
rulemakings to address any unacceptable residual risk. In contrast, Congress concluded that this

general framework did not make sense for EGUs.! Congress knew that other parts of the 1990

! See 136 Cong. Rec. S16899 (Oct. 27, 1990) (Senator Burdick noted: “a full control
program in the United States requiring dry scrubbers and baghouses to control mercury
emissions from coal-fired EGUs would double the costs of acid rain control with no expectation
of perceptible improvement in public health”); 136 Cong. Rec. H12934 (Oct. 26, 1990) (Rep.
Oxley stated: “if the Administrator regulates any [EGUs], he may regulate only those units that
he determines -- after taking into account compliance with all provisions of the act and any other
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Amendments, notably the Acid Rain program, would impose substaptial compliance
requirements on EGUs that would reduce indirectly EGU HAP emissions. As a result,
information on the public-health implications of any remaining HAP emissions, as well as the
efficacy and costs of further control, required further study.? Consequently, Congress did not
apply the new HAP-control framework to EGUs, but rather asked EPA to decide whether to
regulate EGU HAP emissions after imposition of the other CAA requirements. This broad
delegation took the form of CAA §112(n)(1)(A), which requires EPA to study EGU HAP
emissions and to determine if further regulation is “appropriate and necessary.”

The two central issues in this case relate to how EPA carried out this broad delegation of
authority under §112(n)(1)(A). The first,is whether certain findings made by EPA’s
Administrator in December 2000, in the closing hours of the Clinton Administration, precluded
subsequent Administrators from exercising the discretion Congress delegated EPA in §112(n).
The second is whether the subsequent interpretations and policy judgments that EPA made in
carrying out those tasks were reasonable and adequately supported.

As the long history of EPA’s efforts to implement §112(n)(1)(A) shows, the December
2000 finding did not limit the discretion of future Administrators under §112(n). Moreover,
EPA’s subsequent rulemaking actions were reasonable and fully supported by one of the most
extensive records ever compiled under the CAA.

A. The Clean Air Act

Section 112 was added to the CAA in 1970. The 1970 Act required EPA to make a risk-

based determination in order to regulate substances as HAPs: EPA may regulate substances

Federal, State, or local regulations and voluntary emission reductions -- have been demonstrated
to cause a significant threat of adverse effects on the public health”).

2 See id.
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“reasonably ... anticipated to result in an increase in mortality or an increase in serious e
illness,” to a level that protects public health with an “ample margin of safety.” CAA
§112(a)(1). Under this provision, EPA regulated a number of HAPs emitted from industrial
source categories other than EGUs. See 40 CFR Part 63.

As for EGUs, EPA found that the combustion of fossil fuels produces extremely small
releases of a broad variety of substances that are present in trace amounts in fuels and that are
removed from the gas stream by control equipment installed to satisfy other CAA requirements.
EPA found that these HAP releases did not pose hazards to public health. See 48 Fed. Reg.
15,076, 15,085 (1983) (radionuclides). In the case of mercury specifically, EPA found that
“coal-fired power plants ... do not emit mercury in such quantities that they are likely to cause
the ambient mercury concentration to exceed” a level that “will protect the public health with an
ample margin of safety.” 40 Fed. Reg. 48,297-98 (1975) (mercury); 52 Fed. Reg. 8,725 (1987)
(reaffirming mercury conclusion).

In 1990, Congress expressed concern that the risk-based approach to HAP regulation of
the 1970 CAA was time-consuming and expensive to implement for non-EGUs. See S.Rep. No.
101-228, at 131-33 (1989), 1990 U.S. Code Cong. & Admin. News at 3385, 3516-18. Congress
therefore designated 189 chemicals as HAPs under §112(b) and instructed EPA in §112(c) to list
categories of “major” stationary sources of HAP emissions for the development of control
technology-based emission standards under §112(d). These technology-based standards are
referred to as “maximum achievable control technology” or “MACT” standards and are based on
the emission reductions achieved by the best controlled similar sources. 42 U.S.C. §7412(d). To
de-list a category or subcategory of major sources from this technology-based program, EPA

must make a risk-based determination. CAA §112(c)(9). For non-EGUs, therefore, the 1990
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CAA changed the risk-based determination from a threshold for HAP regulation to a criterion for
“de-listing” a major source category.

By contrast, in §112(n)(1)(A), Congress instructed EPA not to regulate EGU HAP
emissions until it completed a study of the “hazards” to public health “reasonably anticipated to
occur” as a result of EGU HAP emissions, and after considering the impact of “imposition of the
requirements of this Act” on those emissions. As part of that evaluation, Congress also directed
EPA to “develop and describe” “alternative control strategies” (which EPA has always
understood to include emission trading strategies®) for any HAP emissions that “may warrant
regulation under this section.” Finally, Congress told EPA to regulate HAP emissions from
EGUs under §112 only to the extent it found, after rulemaking, that regulation was “appropriate
and necessary after considering the results of the study” required by §112(n)(1)(A).

In implementing provisions such as §112, CAA §307(d) provides rulemaking procedures
that apply in lieu of the Administrative Procedures Act rulemaking requirements. In
§307(d)(1)(C), Congress directed that these procedures “appl[y] to...any regulation under
section 112...(n).”

Apart from §112, §111 is one of a number of other CAA programs used to regulate EGU
emissions. See, e.g., 40 C.F.R. Part 60, Subparts D and Da. Section 111 standards for EGUs
cover substances such as particulate matter that is comprised, in part, of listed HAPs, and
substances such as sulfur dioxide and nitrogen oxides whose control results in reduction of
HAPs. See 48 Fed. Reg. at 15,085. Section 111 authorizes EPA to establish “standards of
performance,” 42 U.S.C. §7411(a)(1), for new and existing sources in source categories that

“cause(], or contribute[] significantly to, air pollution which may reasonably be anticipated to

3 See 65 Fed. Reg. 79,830 (a trading approach will be considered when standards are
developed).
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endanger public health or welfare,” 42 U.S.C. §7411(b)(1)(A). Standards of performance must
reflect “the degree of emission limitation achievable through application of the best system of
emission reduction.” 42 U.S.C. §7411(a)(1) (emphasis added). Recognizing the potential
overlap between §111 and §112 regulation, Congress directed that the Administrator may
prescribe §111 standards of performance for existing sources only for an “air pollutant ... which
is not ... emitted from a source category which is regulated under §112 of this title,” 42 U.S.C.
§7411(d)(1) (emphasis added).’

In sum, EPA can regulate EGU HAP emissions under §112 only if it determines, after
rulemaking, that regulation of specific HAP emissions is “appropriate and necessary” to avoid
“hazards” to “public health,” and only after considering the impact of other CAA requirements
and “alternative control strategies.” Furthermore, regulation of a source category cannot occur
simultaneously under §111 and §112; EPA must choose one or the other.

B. Mercury

Mercury is a naturally occurring element in the Earth’s crust that is released into the
environment as a result of both natural processes, such as volcano eruptions and reemission from
oceans and soils, and manmade processes such as gold and ore mining, municipai and medical
waste incineration, fossil fuel combustion, and chlorine manufacturing. EPA has estimated that
total global emissions of mercury are about 5,000 tons per year: 1,000 tons from natural sources,
2,000 tons from manmade sources and 2,000 tons from release of mercury into ambient air that

has been deposited on soil or in water. 69 Fed. Reg. 4,658. Mercury is a global pollutant. Much

* The statutory language of §111(d)(1) is confused because the 1990 CAA contained two
different and conflicting amendments that were included in the legislation signed by the
President. The House-created language is quoted above. EPA’s brief explains how EPA
reconciled these two amendments. See EPA Br. at 98-118.
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of the mercury emitted enters the global pool where it circulates in the atmosphere for up to one
year before depositing on soil or in water.”

EPA estimates that U.S. coal-fired EGUs emit about 45 tons of mercury annually, or
about 1% of worldwide mercury emissions. Furthermore, EPA estimates that only about 30% of
EGU mercury emissions (13.5 tons) deposits in the U.S. (By comparison, about 75% of the
mercury that deposits in the U.S. originates from sources outside the U.S.) As a result, U.S.
coal-fired EGUs contribute only about 8% of the total annual mercury deposited across the U.S.
See 70 Fed. Reg. 16,019.

In nature, mercury is found in elemental, organic (methylmercury) and inorganic forms.
69 Fed. Reg. 4,657. The primary route of human mercury exposure is by consumption of
methylmercury in fish, 69 Fed. Reg. 4,658. Methylmercury is principally formed by microbial
action in the top layers of sediment in water bodies, after mercury has precipitated from the air
and deposited into those waters. Once formed, methylmercury bioaccumulates in the aquatic
food chain, ultimately reaching large predator fish consumed by humans. See Utility Study at
7-1 (JA100).

Fossil fuel combustion by EGUs produces trace amounts of three forms of mercury:
elemental, particulate, and gaseous ionic. 70 Fed. Reg. 16,011. EGUs do not produce or emit
organic forms of mercury, like methylmercury. The mercury deposited in the U.S. as a result of
EGU emissions must be transformed in the environment into methylmercury before it can enter

the food chain and contribute to human exposure. As EPA recognizes, only a fraction of the 13.5

3 See Study of Hazardous Air Pollutant Emissions from Electric Utility Steam Generating
Units -- Final Report to Congress, at 7-7 (Feb. 1998)(the “Utility Study”) (Docket No. A92-55-1-
A-90)(SJA325).
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tons of EGU mercury emissions deposited in the U.S. actually enters water bodies, and only a
fraction of that deposition is transformed into methylmercury.®

C. EPA’s §112(n)(1)(A) Rule

Shortly after enactment of the 1990 CAA, EPA began updating information on the types
and amounts of HAPs emitted from the combustion of coal, oil and gas by EGUs. EPA also
collected information on the health effects of those HAPs, and conducted modeling to determine
how those emissions may affect public health. The products of these efforts were reported in the
Mercury Study’ and the Utility Study, published in December 1997 and February 1998,
respectively. The Utility Study did not contain a §112(n)(1)(A) regulatory determination
whether regulation of certain HAPs under §112 was “appropriate and necessary.” Utility Study,
at ES-1 (JA65). Instead, EPA stated that it “believes that mercury from coal-fired utilities is the
HAP of greatest potential concern and merits additional research and monitoring” to inform a
regulatory determination. Utility Study, at ES-27(JA91). EPA also noted a “potential concern”
about nickel emissions from oil-fired plants, but noted that “significant uncertainties’” exist about
the form and health effects of those emissions.

Following issuance of the Utility Study, EPA undertook several efforts to advance its

understanding of mercury health effects and of the quantity and form of mercury emissions from

% See Regulatory Impact Analysis, Section 3 (EPA-HQ-OAR-2002-0056-6194)(JA1964-
2022).

" Mercury Study to Congress (Dec. 1997) (the “Mercury Study”) (Docket No. A92-55-1-
A-125). The Mercury Study is a “state-of-the-science” report focused on mercury emissions
from all sources, the health and environmental effects of those emissions, and technologies for
controlling mercury. 42 U.S.C. §7412(n)(1)(B).
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coal-fired EGUs.® At Congress’ direction, EPA asked the National Academy of Sciences
(“NAS”) to review the toxicological effects of methylmercury and to make recommendations
regarding an appropriate reference dose (“RfD”). The NAS National Research Council panel
found that EPA’s RfD for methylmercury was “scientifically justiﬁed.”9 EPA also issued two
information collection requests to EGUs. The first required all coal-fired EGUs to collect coal
samples throughout 1999 and to analyze those samples for mercury content. The second
required approximately 80 EGUs to conduct stack sampling of their mercury emissions over a
three-day period. EPA never undertook a corresponding effort to obtain information about
nickel emissions from oil-fired EGUs, the nickel species emitted, or the risks such emissions
might represent.

On December 14, 2000, days before the Clinton Administration left office and well
before EPA could complete the data collection and research it said was necessary to make a
§112(n)(1)(A) determination, then-departing Administrator Browner published, without any
rulemaking, a “‘notice of regulatory finding.” This notice announced her “conclusion” that
regulation of mercury emissions from coal-fired EGUs and nickel emissions from oil-fired EGUs
was “appropriate and necessary” under §112. 65 Fed. Reg. 79,825 (Dec. 20, 2000). Because
necessary research had not been completed, the notice neither described the increment of
emissions whose control was “necessary and appropriate” under §112, nor the “alternative
control strategies warranted to address those emissions under this section.” Indeed,

Administrator Browner acknowledged that EPA could not at that time quantify the amount of

8 In the Utility Study, EPA identified eleven areas where additional mercury research was
needed. Utility Study, at 14-8 and 14-9 (SJA326-327). EPA’s post-Utility Study work focused
on four of those areas of scientific need.

® National Research Council, Toxicological Effects of Methylmercury, at 9 (2000)
(Docket No. A92-55-1-A-137) (SJA329).
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methylmercury (the form of mercury of health concern) in U.S. fish attributable to mercury
emissions from domestic coal-fired EGUs. 65 Fed. Reg. 79,827.

Administrator Browner explained “it is unnecessary to solicit...public comment on
today’s finding [because]...[t]he regulation developed subsequent to the finding will be subject
to public review and comment.” 65 Fed. Reg. at 79,831, cols. 1-2. In that future rulemaking, she
explained, EPA would consider alternative control strategies, including “economic incentives
such as emissions trading.” Id. at 79,830.

UARG, one of the parties on this brief, sought review of the December 2000 notice in
this Court.'"® UARG planned to argue that Administrator Browner’s “appropriate and necessary”
finding was not factually justified and that EPA had violated CAA §§112(n)(1)(A) and 307(d) by
issuing the finding and by purporting to list EGUs under §112(c) as a “major” source category
based on that finding. In response, EPA filed a motion to dismiss advising this Court that
“[bJecause the decision to add coal and oil fired electric utility steam generating units to the
source category list is not yet final agency action, it will be among the matters subject to further
comment in the subsequent rulemaking.”!' On July 26, 2001, this court granted EPA’s motion to
dismiss.

Following the December 2000 notice, EPA conducted a comprehensive §112(n)(1)(A)
rulemaking. In that rulemaking, EPA considered a number of regulatory options, including: (1)
no further regulation of EGU mercury emissions, or (2) adoption of legislative rules regulating

EGU mercury emissions under §112(d), or (3) adoption of legislative rules under §112(n)

19 Utility Air Regulatory Group v. EPA. No. 01-1074 (2001).

" EPA’s Motion to Dismiss, at 9 (emphasis added); see also EPA’s Reply in Support of
Motion to Dismiss, at 4 (“the entire predicate for EPA’s finding determination and listing
decision (both legal and factual) is susceptible to further comment and administrative review”);
70 Fed. Reg. 15,996.
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addressing any EGU emissions that are “appropriate and necessary” to regulate, or (4) adoption
of legislative rules under other CAA sections that make further controls inappropriate and
unnecessary under §112.'2 EPA also completed extensive scientific and technical studies to
address the areas of research need identified in the Utility Study.'> Commentors submitted
detailed technical information on EGU mercury emissions and on the health consequences of
those emissions.'* The result is a rulemaking record that is the most detailed record ever
developed by EPA to support regulatory action under §112.

In particular, EPA conducted extensive modeling to analyze how changes in mercury
emissions from coal-fired EGUs would affect U.S. mercury deposition and methylmercury levels
in fish for a range of cases.'” EPA’s analyses included an alternative scenario assuming zero
mercury emissions from all EGUs. The modeling showed that total mercury deposition in the
U.S. is not significantly impacted by mercury deposition from EGUs, and that EGUs contribute a
“relatively small percentage” to fish tissue methylmercury levels in the U.S. 70 Fed. Reg.
16,019-20. More importantly, the modeling showed that the implementation of other
requirements of the Act produces the vast majority of the reductions in U.S. mercury deposition

and in U.S. methylmercury levels in fish tissue that can be achieved by controlling mercury

12 See 69 Fed. Reg. 4,652.

3 EPA’s factual results and conclusions are presented in a series of technical support
documents (“TSDs”) and other technical reports contained in the rulemaking record, and
numbering several thousand pages.

1 See, e. g., UARG Mercury Comments (EPA-HQ-OAR-2002-0056-2922); UARG
NODA Comments (EPA-HQ-OAR-2002-0056-5497); EPRI Mercury Comments (EPA-HQ-
OAR-2002-0056-2578); EPRI NODA Comments (EPA-HQ-OAR-2002-0056-5502).

D EPA’s modeling is summarized in the preamble to the §112(n)(1)(A) rule. 70 Fed.
Reg. 16,011-25.
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emissions from coal-fired EGUs.'® Thus, EPA concluded “[t]hat modeling reveals the
implementation of section 110(a)(2)(D), through CAIR, would result in a level of [mercury]
emissions from Utility Units that would not cause hazards to public health.” 70 Fed. Reg.
16,004.

On March 29, 2005, EPA concluded its §112(n)(1)(A) rulemaking. Regarding mercury,
EPA found that “[b]ecause this new information demonstrates that the level of Hg [mercury]
emissions projectéd to remain ‘after imposition of” section 110(a)(2)(D) [i.e., CAIR] does not
cause hazards to public health, we conclude that it is not appropriate to regulate coal-fired Utility
Units under section 112 on the basis of Hg emissions.” Id. at 16,004. EPA similarly concluded
that it is not appropriate or necessary to regulate nickel from oil-fired EGUs, because it “do[es]
not anticipate that the remaining level of utility nickel emissions will result in hazards to public
health” based on “(1) the significant reduction in total nationwide inventory of oil-fired Utility
Units; and (2) the changing fuel mixtures being used at the remaining units.” Id. at 16,007-08.
EPA therefore removed EGUs from the §112(c) list because the December 2000 notice “lacked
foundation” and because §112 regulation was neither appropriate nor necessary. Id. at 15,994,

D. The Clean Air Mercury Rule (“CAMR™)

On the same day EPA issued its §112(n)(1)(A) rule, it decided to regulate further
mercury emissions from coal-fired EGUs under CAA §111. 70 Fed. Reg. 28,606. EPA decided
not to regulate oil-fired EGUs under §111 on the ground that “there are fewer oil-fired units in

operation and that Ni [nickel} emissions had diminished since the Utility Study.” Id. at 28,611.

1% See id. The control equipment installed to meet EPA’s “Clean Air Interstate Rule”
(“CAIR”) and other CAA requirements will remove most of the ionic and particulate mercury
presently emitted from EGUs -- the two forms of mercury that can deposit in the U.S. (elemental
mercury generally does not deposit in the U.S. but enters the global pool). See Effectiveness
TSD, at 1 (EPA-HQ-OAR-2002-0056-6186)(JA1873).
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EPA interpreted the term “‘standard of performance” in §111(a) to include emission trading
systems and determined that the “best system of [mercury] emission reduction” for existing
EGUs was a national caﬁ-and—trade program that ensured that (i) mercury emissions were limited
in accordance with the “best system” of emissions control, and (ii) that mercury emissions from
coal-fired EGUs -- both existing and new -- were capped so total emissions could never increase
in the future as new facilities were built to meet increased electricity demand. 70 Fed. Reg.
28,616 col. 3, 28,617 col. 2.

CAMR sets emission limits for new EGUs and establishes a nationwide cap-and-trade
program for mercury emissions from all coal-fired EGUs. Total mercury emissions from all
EGUs are capped at 38 tons per year (“tons/yr”’) in 2010 and 15 tons/yr beginning in 2018.
CAMR’s cap-and-trade program is implemented through state plans developed under §111(d).
Based on the extensive analyses performed for the §112(n)(1)(A) regulatory determination, EPA
found that the additional mercury controls required by CAMR would result in “relatively small”
additional reductions in mercury deposition in the United States when compared to the
imposition of other CAA requirements, including CAIR, and that going beyond CAMR to zero
emissions would produce little or no health benefits. 70 Fed. Reg. 16,019-20.

E. Petitions for Reconsideration

After EPA published its §112(n)(1)(A) rule and CAMR, two petitioners in this case filed
petitions seeking reconsideration of both CAMR and EPA’s §112(n)(1)(A) rule regarding coal-
fired EGU mercury emissions and oil-fired EGU nickel emissions.!”” On October 28, 2005, EPA
agreed to reconsider these decisions. EPA requested additional comment on several aspects of

its §112(n)(1)(A) rule, including its legal interpretation of §112(n)(1)(A), the detailed technical

' No petitioner has challenged EPA’s decision not to regulate EGU nickel emissions
under §111.
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and scientific analyses of the impact of EGU mercury emissions on public health, and
information on oil-fired EGU nickel emissions. 71 Fed. Reg. 33,390.

After considering the petitions for reconsideration and the additional comments received
in response, EPA found no reason to make any substantive revisions to its §112(n)(1)(A) rule or
CAMR. 71 Fed. Reg. 33,388. EPA’s detailed 306-page response to comments'® addresses,
among other issues, petitioners’ claims (1) that mercury hot spots exist or will be created by
EPA’s regulatory actions,'? (2) that EPA analyzed only mercury exposures resulting from the
self-caught freshwater fish exposure scenario,”® (3) that EPA had failed to consider the
background levels of mercury (even though EPA analyzed the case where EGU mercury
emissions were reduced to zero and found that “virtually none of the risks to public health
stemming from the global pool would be reduced”),?! (4) that EPA misused certain surveys of
tribal fish consumption,22 and (5) that a small group of tribe members were theoretically exposed
to methylmercury levels above the RfD.”

SUMMARY OF ARGUMENT

EPA’s §112(n)(1)(A) rule and CAMR are the culmination of the most extensive §112

rulemaking ever undertaken. Congress treated EGUs differently from all other sources under

'8 Response to Comments: Reconsideration of Final Section 112(n) Revision Rule and
CAMR, May 31, 2006 (EPA-HQ-OAR-2002-0056-6722). Petitioners make no mention of
EPA’s Response to Comments nor do they explain why EPA’s rejection of their factual claims in
that document was unreasonable or made without considering their claims.

% Id. at 134-52 (JA3803-21).
20 1d. at 118-24 (JA3796-802).
2L 1d. at 41-46 (JA3742-47).

2 1d. at 66-78 (JA3767-79).

2 1d. (JA3776).
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§112, requiring EPA to study EGU HAP emissions to determine whether further §112 regulation
of EGUs was “appropriate” and “necessary.” EPA’s March 2005 decision that §112 regulation
of EGUs is neither “appropriate” nor “necessary” comports with the language of §112(n)(1)(A)
and is supported by an extensive factual record.

Petitioners’ principal challenge to EPA’s §112(n) rule rests on a faulty claim that a
December 2000 notice and listing of EGUs as a major source category under §112(c) bound all
subsequent EPA Administrators to regulate EGUs under the §112(d) MACT provisions. EPA
has consistently maintained that the December 2000 notice was not final agency action and that
parties had the right to comment on the legal and factual bases for that notice during subsequent
rulemaking proceedings. When EPA completed its §112(n) rulemaking and issued its final
determination that regulation of EGUs under §112 was not “appropriate” or “necessary,” EPA
was required to withdraw the non-final listing of EGUs under §112(c) because the factual
predicate for §112 regulation no longer existed.

As explained in detail in EPA’s brief, CAMR is consistent with the language of §111.
Petitioners primary factual challenge to CAMR, namely that mercury “hot spots” may be
created, was fully considered and rejected by EPA during the rulemaking process.

ARGUMENT

| EPA’s May 2005 §112(n)(1)(A) Rule Is Lawful and, as a Result, There Is No Basis
for Including EGUs on the §112(c)(1) List.

In the §112(n) rule, EPA found that it was neither “appropriate” nor “necessary” to
regulate any EGU HAP emissions (including mercury and nickel) under §112. While petitioners
sought administrative reconsideration of EPA’s §112(n)(1)(A) determination not to regulate oil-

fired EGU nickel emissions, they did not seek review of, or otherwise challenge, EPA’s decision
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regarding nickel.* Petitioners challenge only EPA’s decision not to regulate coal-fired EGU
mercury emissions under §112, and they further challenge the §111 standard of performance

EPA promulgated for EGU mercury emissions. For the reasons discussed below, Petitioners’
arguments are inconsistent with the CAA and with basic tenets of administrative law.

A. A §112(n)(1)(A) Determination Is a Precondition to Regulation of EGU HAP
Emissions Under §112.

In CAA §§112(n)(1)(A) and 307(d), Congress provided that EGUs may only be regulated
under §112 following a notice and comment rulemaking that addresses whether it is “appropriate
and necessary” to regulate HAP emissions “after imposition of the requirements of this Act,” and
after consideration of “alternative control strategies for any emissions that warrant regulation
under this section.” No one disputes that no §112(n) rulemaking was completed, much less
conducted, when Administrator Browner purported to list EGUs under §112(c)(1).

According to Petitioners, however, the mere issuance of the non-final December 2000
notice subjected EGUs to the regulatory regime that Congress crafted for non-EGU major source
categories, and precludes subsequent EPA Administrators from exercising the authority
delegated by Congress in §1 12(n).”> Under that different regime, according to petitioners, EGUs
are subject to §112(d) MACT regulation absent a risk-based §112(c)(9) de-listing, under which
one must show that “no source in the category” exceeds an emission level that protects public
health and the environment.

But Congress included §112(n) specifically because it found the technology-based

approach to regulation of non-EGUs was inappropriate for EGUs absent a §112(n) rulemaking

2 Cf Nat'l Lime Ass’n v. EPA, 233 F.3d 625, 633 (D.C. Cir. 2000) (challenge not
presented in opening brief is waived).

25 See Gov’t Purs. Br. at 12-13; Env’l Br. at 15-16.
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determination. Thus, for example, when Congress addressed the listing of categories of sources
of mercury for §112(d) regulation in §112(c)(6) it specifically provided that ““[t}his paragraph
shall not be construed to require the Administrator to promulgate [MACT] standards for
[EGUs].” In short, §112(n)(1)(A) makes little sense if, as petitioners argue, that provision can be
cast aside merely by a conclusory “notice” that fails to undertake the analyses or to consider the
factors required by §112(n) to make a regulatory determination.

Furthermore, as EPA explains, it has previously revoked “non-final” §112(c) listing
actions when it found after rulemaking that stationary sources in the category were not “major,”
even though it had initially listed the source category as “major.” See 69 Fed. Reg. 4,689 col. 2.
Because a MACT standard is authorized only for a category of “major” stationary sources, once
it is established through rulemaking that a source category does not satisfy the statutory predicate
for listing, no MACT standard is authorized and the §112(c) listing must be withdrawn without
making a §112(c)(9) finding. Similarly, when EPA determined following §112(n) rulemaking
that regulating EGUs under §112 was neither “appropriate” nor “necessary,” the non-final listing
of EGUs under §112(c)(1) had to be withdrawn because the predicate for listing no longer
existed.”®

B. Administrator Browner’s December 2000 Notice Was Not Final Action That
Deprived Subsequent EPA Administrators of Authority to Act Under §112(n).

5527

Government petitioners agree that §112(n) plays a “threshold role””’ to “determine the

nature of boiler emissions and whether their control is warranted.”*® In a similar vein,

26 EPA withdrew its listing for both coal- and oil-fired EGUs. Petitioners have
challenged only EPA’s §112(n) determination for coal-fired EGUs.

27 See Gov’t Purs. Br. at 16.

B1d. at 17 (emphasis added).
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environmental petitioners explain that §112(n)(1)(A) “provides a process for deciding whether to
regulate utility units under §112.”% According to petitioners, however, this “threshold role” was
discharged by Administrator Browner’s December 2000 notice of regulatory finding. Even if
true, which it is not for the reasons discussed above, Administrator Browner’s action did not
restrict future EPA Administrators’ discretion to make a §112(n) determination through
rulemaking.

No one disputes that, when EPA issued its December 2000 notice, it had not undertaken a
§112(n) rulemaking,”® had not completed the scientific research it had previously identified as
being a necessary predicate for a regulatory determination, and had not considered all of the
factors required for a §112(n)(1)(A) determination (including the impact on EGU mercury
emissions of the “imposition of the requirements of this Act” and “alternative control
strategies...under this section”). Thus, EPA explained to this Court in April 2001 that the
December 2000 §112(n) notice and §112(c) listing of EGUs were not final agency action.”!

An EPA Administrator can bind future Administrators only by completing a legislative
rulemaking, not by issuing a notice shielded from public comment and judicial review. Thus, for
example, in Thomas v. State of New York, 802 F.2d 1443 (D.C. Cir. 1986), this Court addressed
whether a letter sent, in which an outgoing Administrator concluded that acid deposition was
endangering public health in the U.S. and Canada, obligated future EPA Administrators to take
regulatory action under CAA §115. This Court found that an agency statement which binds

subsequent Administrators is a statement of future effect designed to implement law or policy,

2 See Env’l Br. at 16 (emphasis added).
%0 See EPA Br. at 8.

I EPA’s Motion to Dismiss, at 9 (emphasis added).
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and is therefore a “rule.” Id. at 1446. Because the Administrator had not issued the letter
through notice-and-comment rulemaking, this Court found that it was not a “rule” and thus could
have no binding effect. Id. at 1447.

Similarly, when EPA has taken action that has future regulatory consequences, like
“approval” or “disapproval” of a State Implementation Plan (which transforms state-adopted
regulations either into federally enforceable ones or refuses to give them federal effect), the
courts have uniformly held that EPA must do more than simply publish a notice in the Federal
Register. Instead, EPA must conduct a “notice and comment” rulemaking in order to create
enforceable obligations with future consequences.32

For these reasons as well, Petitioners’ argument that EPA was required to follow the
delisting requirements of §112(c)(9) to remove coal- and oil-fired EGUs from the §112(c) list of
major sources has no merit.

C. Unlike Administrator Browner’s December 2000 Notice, EPA’s March 2005

§112(n)(1)(A) Rule Is the Product of a Formal Rulemaking, and Is Both Lawful
and Supported by the Record.

In reviewing past EPA CAA rules, this court has stated that its “analysis is guided by
deference traditionally given to agency expertise, particularly when dealing with a statutory
scheme as unwieldy and science-driven as the Clean Air Act.” Appalachian Power Co. v. EPA,
135 F.3d 791, 801-02 (D.C. Cir. 1998); see also Allied Local & Regional Mfrs. Caucus.v. EPA.,
215F. 3d 61, 73 (D.C. Cir. 2000). The Court’s role is not to “second-guess the scientific

judgments of the EPA.” American Mining Congress v. EPA, 907 F. 2d 1179, 1187 (D.C. Cir.

32 See, e.g., Duguesne Light Co. v. EPA, 166 F.3d 609, 611 (3rd Cir. 1999)(“Each SIP
must be submitted to EPA for review and approval. The [CAA] requires a notice and comment
period...").
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1990); see also Baltimore Gas & Elec. Co. v. NRDC, 462 U.S. 87, 103 (1983). Judged against
these standards, EPA’s §112(n)(1)(A) rule must be affirmed.

Based on an extensive rulemaking record, and after considering voluminous public
comments, EPA issued a final §112(n)(1)(A) rule on March 29, 2005 which found that §112
regulation of EGU HAP emissions (including mercury and nickel) was neither “appropriate” nor
“necessary.” 70 Fed. Reg. 16,002. Petitioners do not challenge EPA’s decision not to regulate
nickel emissions from oil-fired EGUs. That decision did not rely on emission reductions from
CAMR or CAIR but rather had a separate and distinct regulatory basis from EPA’s decision on
mercury emissions. See supra p. 11. Petitioners limit their challenge to the claim that, with
respect to mercury, EPA’s §112(n)(1)(A) rule does not comply with the CAA and lacks record
support.

Contrary to Petitioners’ claims, EPA’s interpretation of the terms “appropriate” and
“necessary” is reasonable and consistent with CAA policies and purposes. EPA provides a
detailed interpretation of these terms in the preamble to the final §112(n)(1)(A) rule, 70 Fed.
Reg. 16,000-02, and in its brief, EPA Br. at 33-40. EPA’s interpretation is logical and comports
with the language of §112(n)(1)(A); it should be upheld by this Court.

Similarly, the factual record fully supports EPA’s §112(n) determination. The
rulemaking record contains more than one hundred scientific studies and over 5000 substantive
individual comments. EPA’s detailed review and consideration of the record material is
reflected in the extensive preambles that accompanied the §112(n)(1)(A) rule and EPA’s

reconsideration of that rule, and in two lengthy responses to comments.> In an attempt to cast

3 See 70 Fed. Reg. 15,994-16,033; 71 Fed. Reg. 33,390-95; Response to Comments:
Proposed Revision to December 2000 Finding (EPA-HQ-OAR-2002-0056-6193); Response to
Comments: Reconsideration (EPA-HQ-OAR-2002-0056-6722).
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doubt on this voluminous record, Petitioners have offered a variety of misstatements of fact,
unbalanced characterizations of the record, extra-record material,34 and facts that are not
germane to the §112(n)(1)(A) determination. Petitioners’ selective presentation does not
undermine EPA’s §112(n)(1)(A) rule.*’

For example, Petitioners argue that EPA’s reliance on CAIR is arbitrary and capricious
because CAIR applies only in 28 states and does not require the regulation of EGUs.*®
Petitioners, however, have grossly discounted the mercury emission reductions from coal-fired
EGUs that will result from implementation of CAIR and other CAA programs included in EPA’s
analysis (such as Title IV) that apply nationally. As EPA’s analyses show, hundreds of coal-
fired EGUs will install new control equipment, primarily scrubbers and selective catalytic
reduction controls (“SCRs”), to meet the SO, and NOy requirements of CAIR and these other
programs. Scrubbers and SCRs effectively remove the particulate and gaseous ionic forms of
mercury most likely to deposit within several hundred miles of a plant.37 Petitioners present no

compelling reason why EPA’s analysis is wrong,

3* Environmental petitioners would have this court consider a report on mercury
deposition in Steubenville, Ohio and a declaration by an engineering professor, ostensibly
submitted as support for their standing demonstration, as a grounds for finding the
§ 112(n)(1)(A) rule and CAMR inadequate. See Env’l Br., App. I. Likewise, Government
petitioners offer extra-record material including a Hubbard Brook report that was published mere
days before petitioners’ brief was filed, and two affidavits offering conclusory and incorrect
factual assertions. See Govt. Ptr. Br., Affidavit of William O’Sullivan and Declaration of
Raymond Vaughan. The material is not part of the administrative record and should not be
considered by the Court. See, e.g., Citizens to Preserve Overton Park, Inc. v. Volpe, 41 U.S.
402, 420 (1971).

> EPA addresses many of petitioners’ factual claims in its brief. See EPA Brief at 40-81.
Respondent-intervenors support those arguments and will not repeat them here.

3¢ See Govt. Ptr. Br. at 23; Env’l Br at 30.

37 SCRs convert elemental mercury to the gaseous ionic form which can be removed by
scrubbers. For example, plants burning bituminous coal and equipped with a cold-side
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State petitioners also claim that CAIR and CAMR do not obviate the need for §112
regulation of EGU mercury emissions because §112(d) MACT standards would require a 90%
reduction in mercury emissions while CAMR “requires only a 20% reduction over the next
decade.”® First, there is no evidence in the record that if EPA were to set MACT standards,
those standards would require 90% control or, more importantly, would significantly reduce
methylmercury levels in fish. In fact, EPA proposed MACT standards in January 2004 that
subcategorized EGUs based on the rank of coal burned, with some boilers subject to much lower
control levels.* EPA also acknowledged that MACT standards must reflect the large variability
in mercury emissions that can occur at a given unit as a result of variable mercury concentrations
in coal, and the effect of other trace elements on the form of mercury produced during
combustion.”’ EPA’s proposed MACT would have resulted in a 75% mercury reduction by
bituminous-fired EGUs and 15-20% reduction by subbituminous- and lignite-fired units. This is
far from the 90% reduction claimed by Petitioners.

Second, Petitioners’ comparison of the mercury reductions that would occur under

MACT or CAMR are wrong for another reason. The MACT percentage reductions offered by

electrostatic precipitator and a scrubber have average mercury removal efficiencies of 60%.
When an SCR is added, overall mercury removal efficiency increases to 85%. See UARG
NODA Comments, Attachment 1, Section 5 (EPA-HQ-OAR-2002-0056-5497)(JA4247-53) .
EPA has recognized that there are no commercially available, mercury-specific control
technologies. See 70 Fed. Reg. 28,614.

38 See Govt. Ptr. Br. at 22.

3 See 69 Fed. Reg. 4,665-70. Burning different ranks of coal produces very different
mixes of mercury compounds. Particulate and gaseous ionic mercury can be controlled fairly
efficiently with existing pollution control equipment. By contrast, EGUs burning subbituminous
and lignite coals produce mostly elemental mercury, which is not removed to any appreciable
degree by existing control equipment.

%0 See id. at 4,670-74.
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Petitioners compare mercury in coal to mercury leaving the stack after combustion. By contrast,
the mercury reductions Petitioners attribute to CAMR compare 1999 post-stack mercury
emissions to post-stack mercury emissions following CAMR implementation. Because, in 1999,
40% of the mercury in the coal was removed by existing control equipment, Petitioners
significantly understate the level of emissions reduction required by CAMR, while
overestimating those that might be achieved by MACT. In fact, CAMR will require an average
80% mercury control efficiency from all coal-fired EGUs, and then cap those emissions at that
level for the future.*' Because of the cap, CAMR is more restrictive than MACT.

Petitioners also argue that, even though §112(n)(1)(A) directs EPA to assess “the hazards
to public health reasonably anticipated to occur as a result of emissions by electric utility steam
generating units” (emphasis added), EPA improperly failed to consider non-EGU mercury
emissions. Petitioners’ argument is contradicted by the language of §112(n). It is also wrong as
a factual matter because EPA included all sources of mercury emissions in its modeling

42
analyses.

II. Given EPA’s Finding that Mercury Emissions from Existing EGUs Do Not Present
Hazards to Public Health, the Court Need Not Reach Petitioners’ §111 Arguments.

As noted above, the CAA subjects “any regulation” issued under §112(n) to the §307(d)
requirements for notice and comment rulemaking. Section 112(n) tells the Administrator what
information he must develop in taking action under that provision. This information includes:

(i) “hazards to public health” that are “reasonably anticipated” from EGU HAP emissions; (ii)

*I Coal samples collected from all coal-fired EGUs throughout 1999 revealed that 75 tons
of mercury enter in the coal annually. CAMR caps emissions at 15 tons per year in Phase 2 thus
requiring an 80% average reduction in mercury based on mercury entering all coal-fired EGUs.

2 See EPA, Emissions Inventory and Emissions Processing for the Clean Air Mercury
Rule, at 2-5 (EPA-HQ-OAR-2002-0056-6129)(JA1736-39).
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the impact of “imposition of the [other] requirements of the Act” on those public health risks;
and (iii) “alternative control strategies for emissions which may warrant regulation under this
section.”

By directing the Administrator in §112(n) “to develop and describe ... alternative control
strategies” for addressing emissions that “may warrant regulation under [§112],” Congress
signaled that control strategies for EGU HAP emissions that may warrant regulation *“‘under this
section” could differ from those control strategies that apply to non-EGU source categories under
§112. In other words, EPA may regulate EGU emissions under §112(n) to the extent
“appropriate and necessary,” and not where regulation of such emissions under other subsections
of §112 (e.g., §112(d)) would impose requirements that either go beyond or do not reach what is
“appropriate and necessary” to protect public health. This is confirmed by Congress’ direction
that EPA take regulatory action establishing legislative rules under either §112(d) or §112(n)
following §307(d) rulemaking procedures. CAA §307(d)(1)(C).

In the notice of proposed rulemaking, EPA interpreted §112(n) as providing independent
authority to adopt an alternative control strategy for EGU mercury emissions, to the extent it
found some further regulation under §112 was “appropriate and necessary.” See 70 Fed. Reg.
28,608 col. 1. EPA’s reading of the Act makes eminent sense. For example, assume that EGU
emissions of a HAP are 50 tons/yr, that the Administrator finds that “hazards to public health”
would be eliminated by reducing those emissions to 30 tons/yr, and that imposition of other
requirements of the Act would reduce emissions by 15 tons/yr, leaving 35 tons/yr. What then
does §112(n) tell the Administrator to do? For this example, the Administrator could determine
that the “‘emissions that warrant regulation under this section” are the 5 tons/yr of emissions that

remain after “imposition of other requirements of the Act,” because these emissions create the
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“hazards to public health” which make regulation under §112 “appropriate and necessary.” Once
the 5 tons/yr of emissions that “warrant regulation under this section” are eliminated, further
regulation of EGU HAP emissions (including §112(d) regulation) would no longer be
“warrant[ed] under this section” as “appropriate and necessary” to avoid hazards to public health.

In the instant case, contrary to the above hypothetical, the Administrator concluded that
“the [national] level of Hg emissions [35 tons/yr] projected to remain ‘after imposition of”
sections 110(a)(2)(D) [i.e., the CAIR program] does not cause hazards to public health.” 70 Fed.
Reg. at 16,004 col. 2. On this basis, the Administrator concluded that regulation of EGU HAP
emissions under §112 was not “appropriate.” Id at 16,005, col. 1.

This finding alone would have been sufficient to end EPA’s §112(n) inquiry.
Nevertheless, EPA went further and promulgated CAMR under §111. As EPA explains,
“CAMR ... requires even greater Hg reductions than CAIR,” and will ensure that EGU mercury
emissions “do[] not result in [future] hazards to public health,” by imposing an industry-wide cap
on EGU mercury emissions at a level lower than the level EPA found would eliminate
“reasonably anticipated” hazards to public health from EGU emissions. Id. at 16,004 col. 3.
Furthermore, EPA found that CAMR “dovetails well with ... [regional] emission caps under the
[CAIR program],” which also limit EGU mercury emissions, but only the CAMR cap applies
nationally. 70 Fed. Reg. 28,606 col. 1. For these reasons, CAMR ensures that public health
risks are reduced to levels below those found to be acceptable, and that those emissions cannot
increase in the future. Id. at 16,005.

As a result, Petitioners challenge to CAMR can produce no benefit for them. If
Petitioners prevail on their challenge to EPA’s §112(n) determination regarding coal-fired EGUs,

the national mercury cap would disappear and this case would have to be remanded to EPA for a
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new §112(n) determination. If §112 regulation of EGU mercury emissions were then found to be
“appropriate and necessary,” a CAMR “cap and trade” program could be promulgated under
§112(n). If Petitioners’ challenge to EPA’s §112(n) determination is rejected, however, the only
result of their challenge to CAMR would be to vacate a program that provides additional
mercury reductions and a national cap on EGU mercury emissions at a level below the level that
EPA concluded, under §112(n), eliminates reasonably anticipated public health risks. 70 Fed.
Reg. 16,004, col. 2 and 16,005, col. 1.

III. EPA’s CAMR Is Lawful and Supported by the Record.

EPA explained its legal rationale for promulgating CAMR in several Federal Register
notices.” It also developed detailed factual support for determining that a mercury cap-and-trade
program is the appropriate §111 “standard of performance” and for the timing and levels of
CAMR’s annual emission caps.

Petitioners argue that EPA cannot regulate EGU mercury emissions using §111 because
§111(d) prohibits the regulation of listed HAPs under that provision.** As explained in EPA’s
brief and in the preamble to the final §112(n)(1)(A) rule,” interpreting §111(d) required EPA to
address two different and conflicting amendments to §111(d) contained in legislation signed by
the President. EPA developed a reasoned way to reconcile the conflicting language and the

Court should defer to EPA’s interpretation.46

“ See 69 Fed. Reg. 4,696-98; 70 Fed. Reg. 16,029-32.

* Petitioners do not challenge EPA’s decision to regulate EGU nickel emissions under
§ 111. See supra pp. 14-15.

* See EPA Br. at 98-118; 70 Fed. Reg. 16,029-32.

6 See, e.g., Citizens to Save Spencer County v. EPA, 600 F.2d 844 (D.C. Cir. 1979).
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Petitioners also claim that a cap-and-trade program is unlawful under §111. EPA has
offered compelling legal justifications for a mercury cap-and-trade program. See EPA Br. at
119-133. A mercury cap-and-trade program is also reasonable as a matter of public policy.
Mercury is a global pollutant. About 75% of the mercury that deposits in the U.S. originates
from sources outside the U.S. Because a majority of the mercury currently emitted from coal-
fired EGUs enters the global pool, only about 8% of the mercury that currently deposits in the
U.S. comes from U.S. coal-fired EGUs, and only a small fraction of that enters water bodies and
is transformed into methylmercury that ultimately finds its way to humans.

EPA designed CAMR to require near total control of the two forms of mercury that
deposit locally and regionally in the U.S.*” CAMR also imposes a hard cap on mercury
emissions that will increasingly restrict mercury emissions from individual units over time as
new coal-fired EGUs are built and those units receive mercury allowances.*® Thus, CAMR
maximizes reductions in U.S. mercury deposition while providing EGUs flexibility to achieve
those reductions in a cost effective manner.*

Petitioners’ main factual criticism of CAMR is that it will create mercury “hot spots” and

that EPA has failed to consider this issue. Petitioners are wrong on both scores. The issue of

mercury “hot spots” was the subject of extensive comments during the rulemaking process.

%7 See Regulatory Impact Analysis, Chapter 8 (EPA-HQ-OAR-2002-0056-6194)(JA2026-
44).

8 Petitioners claim that compliance with CAMR’s Phase 2 limits will be delayed by
many years. See Env’l Br. at 31. CAMR does not allow delayed compliance, CAMR’s
emissions cap must be met annually assuring that cumulative mercury emissions can never
exceed the cap. In fact, CAMR’s banking and trading provisions provide incentives for early
mercury reductions. :

* One component in setting a §111(a) “standard of performance” is “the cost of
achieving such reduction.”
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Comments ranged from conclusory statements about the existence of “hot spots” that neither
offered a definition of the term nor presented factual evidence to support the claim, to comments
that included detailed modeling results that showed how mercury deposition would be affected
by different regulatory schemes. In responding to these “hot spot” claims, EPA first defined the
term® and then provided detailed factual reasons why “hot spots” do not currently exist and why
they will not result from CAMR implementation. 70 Fed. Reg. 16,025-28. Petitioners’ briefs do
not offer any reasons for rejecting EPA’s definition of a “hot spot.” Instead, they persist in
making “hot spot” claims without defining that term, which leads them to cite information that
sheds no light on the present or future existence of “hot spots.”!

The rulemaking record contains two detailed modeling analyses of the mercury “hot
spot” issue, performed by EPA and the Electric Power Research Institute.®> These modeling
studies looked for areas where mercury deposition from all sources of mercury emissions was
above average as well as areas where EGUs contributed disproportionately to mercury

deposition. In all cases, CAMR was predicted to reduce mercury deposition, not increase it.

This result makes logical sense because a cap-and-trade program encourages control equipment

9 EPA defined a “utility hot spot” as “a waterbody that is a source of consumable fish
with methylmercury tissue concentrations, attributable solely to utilities, greater than the EPA’s
methylmercury water criterion of 0.3 mg/kg.” 70 Fed. Reg. 16,026 col. 1.

>! Petitioners rely heavily on a report on mercury deposition measures at one location --
Steubenville, Ohio -- as proof of their “hot spot” claims. See Govt. Ptr. Br. at 32-33; Env’l Br. at
33-34. As noted in footnote 34 above, the Steubenville study is not part of the administrative
record. In any event, as EPA has explained, the Steubenville mercury deposition measurements
were comparable to the deposition levels predicted by EPA’s modeling work. Furthermore, the
model used by the authors of the Steubenville report can only be used to look back in time.
Because it cannot predict the future, the Steubenville work is of no use in answering the question
of whether the implementation of CAMR will produce mercury “hot spots.”

5270 Fed. Reg. 16,025-28; 71 Fed. Reg. 33,391-92; EPRI Mercury Comments, at 6-11
(EPA-HQ-OAR-2002-0056-2578)(JA928-33); EPRI Reconsideration Comments, at 14-17
(EPA-HQ-OAR-2002-0056-6497)(JA2683-87).
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to be installed on plants with the highest emissions so as to minimize the cost per pound of
mercury removed. Thus, petitioners’ claims that CAMR will create “hot spots” are baseless.

IV. The Special Interests of State Respondent-Intervenors Support the Reasonableness
of Both the § 112(n) Rule and CAMR.

In the CAA, Congress assigned States the primary responsibility for the day-to-day
regulation of air pollution. State respondent-intervenors have a direct regulatory and economic
interest in seeing that EPA’s mercury rules are affirmed. In particular, the regulation of air
emissions using a cap-and-trade program has proven far more efficient than regulating each
facility under a command-and-control approach. A cap-and-trade program is largely self-
implementing -- compliance is judged at a single point in time based on whether a facility
possesses a sufficient number of allowances to match its actual emissions. By contrast, a
command-and-control program requires numerous short-term compliance demonstrations and
places a heavy demand on State regulators to verify each source’s continuing compliance and to
decide whether and how to pursue enforcement actions when occasional exceedances oceur.>

A cap-and-trade program also benefits State citizens by allowing market forces to govern
the choice and timing of emission controls. Under a cap-and-trade program, control equipment
is generally installed first at those plants where the cost of control per unit of emissions is the
lowest, which are generally the largest and highest emitting facilities. Moreover, in the heavily
regulated industry of electricity production, lower compliance costs associated with a cap-and-
trade approach will inevitably be passed on to the citizens of each State.

State respondent-intervenors also favor CAMR because it provides States broad

discretion in deciding how to allocate mercury allowances among EGUs. This discretion, which

7 Since both regulatory approaches require continuous emission monitoring, the
emissions information available to State regulatory agencies is the same. A cap-and-trade
program has the effect of smoothing out the “noise” in instantaneous emission measurements.
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is not available under a command-and-control approach, allows State regulators to tailor a State’s
mercury plan to address such issues as new source set asides to permit construction of new
capacity to meet electricity demand growth, the banking of allowances to encourage the
retirement of older, less efficient EGUs, and incentives to promote the installation of novel
mercury controls.

Finally, State respondent-intervenors have significant doubts about whether mercury “hot
spots” will be caused by CAMR’s implementation, given the record which shows no significant
hot spots and given that larger facilities are controlled first under such a program. Nevertheless,
States retain ample legal authority to address any demonstrated instance of mercury hot spots.
CAA §116 allows States to adopt state standards that are more stringent than EPA’s §111
standards. Using that authority, States can impose under state law additional mercury

restrictions on EGUs should future measurements show that such action is necessary.

V. State Respondent-Intervenors North Dakota, South Dakota, Wyoming, and
Nebraska Contend EPA’s Mercury Allocation Methodology Is Reasonable.

Respondent-intervenor States of North Dakota, South Dakota, Wyoming, and Nebraska
support the methodology EPA used to establish state mercury budgets under CAMR.* See 70
Fed. Reg. 28,622-30. As explained in EPA’s brief, see EPA Br. at 160-68, EGUs utilizing the
various coal ranks have different mercury removal efficiencies because of demonstrated
differences in the forms of mercury produced during combustion. Based upon the substantial
technical assessment contained in the rulemaking record, EPA’s selected coal rank methodology
rationally reflects those differences in removal efficiency as measured in pounds of mercury

emitted per megawatt of power generated.

>4 The remaining state and industrial respondent-intervenors take no position on EPA’s
allocation methodology.
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Emission limits
Poliutant Units (7 percent oxygen, dry basis} HMIWI size
Small Medium Large
Lead ..ccmeneninenen Milligrams per dry standard cubic meter | 1.2 (0.52) or 70% | 1.2 (0.52) or 70% | 1.2 (0.52) or 70%.
(grains per thousand dry standard cubic
feet} or percent reduction.
Cadmium ............... Milligrams per dry standard cubic meter | 0.16 (0.07) or 65% | 0.16 (0.07) or
{grains per thousang dry standard cubic 65%..
feet) or percent reduction.
Mercury .....cecvnnne Milligrams per dry standard cubic meter | 0.55 {0.24) or 85% | 0.55 (0.24) or 85% | 0.55 (0.24) or
{grains per thousand dry standard cubic 85%.
feet) or percent reduction.

TABLE 2 TO SUBPART CE—EMISSIONS LIMITS FOR SMALL HMIWI WHICH MEET THE

CRITERIA UNDER § 60.33E(B)

Poilutant Units (7 percent oxygen, dry basis) HM'V\{i'nﬁ?;'ssmn

Particulate matter ..........cceovmrennee Milligrams per dry standard cubic meter (grains per dry standard | 197 (0.086).
cubic foot}.

Carbon monoxide .. .... | Parts per million by volume 40.

Dioxins/furans . | nanograms per dry standard cubic meter total dioxins/furans (grains | 800 (350) or 15
per billion dry standard cubic feet) or nanograms per dry standard (6.6).
cubic meter TEQ (grains per billion dry standard cubic feet).

Hydrogen chiloride .. . | Parts per million by volume 3100.

Sulfur dioxide ... Parts per mitlion by volume 55.

Nitrogen oxides .. . | Parts per million by volume 250.

Lead Milligrams per dry standard cubic meter (grains per thousand dry | 10 (4.4).
standard cubic feet).

Cadmium ... rnrimcneccaeresens Milligrams per dry standard cubic meter (grains per thousand dry | 4 (1.7).
standard cubic feet).

MEYCUIY ..ot cinee Milligrams per dry standard cubic meter (grains per thousands dry | 7.5 (3.3).
standard cubic feet).

Subpart D—Standards of Perform-
ance for Fossil-Fuel-Fired
Steam Generators for Which
Construction is Commenced
After August 17, 1971

§60.40 Applicability and designation
of affected facility.

(a) The affected facilities to which
the provisions of this subpart apply
are:

(1) BEach fossil-fuel-fired steam gener-
ating unit of more than 73 megawatts
heat input rate (250 million Btu per
hour).

(2) Bach fossil-fuel and wood-residue-
fired steam generating unit capable of
firing fossil fuel at a heat input rate of
more than 73 megawatts (250 million
Btu per hour).

(b) Any change to an existing fossil-
fuel-fired steam generating unit to ac-
commodate the use of combustible ma-
terials, other than fossil fuels as de-
fined in this subpart, shall not bring
that unit under the applicability of
this subpart.

(c) Except as provided in paragraph
(@) of this section, any facility under
paragraph (a) of this section that com-
menced construction or modification
after August 17, 1971, is subject to the
requirements of this subpart.

(@) The requirements of §§60.44 (a)(4),
(a)(5), (b) and (d), and 60.45(f)(4)(vi) are
applicable to lignite-fired steam gener-
ating units that commenced construc-
tion or modification after December 22,
1976.

(e) Any facility covered under sub-
part Da is not covered under this sub-
part.

[42 FR 37936, July 25, 1977, as amended at 43
FR 9278, Mar. 7, 1978; 44 FR 33612, June 17,
1979]

§60.41 Definitions.

As used in this subpart, all terms not
defined herein shall have the meaning
given them in the Act, and in subpart
A of this part.

(a) Fossil-fuel fired steam generating
unit means a furnace or boiler used in
the process of burning fossil fuel for
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the purpose of producing steam by heat
transfer.

(b) Fossil fuel means natural gas, pe-
troleum, coal, and any form of solid,
liquid, or gaseous fuel derived from
such materials for the purpose of cre-
ating useful heat.

(¢) Coal refuse means waste-products
of coal mining, cleaning, and coal prep-
aration operations (e.g. culm, gob, etc.)
containing coal, matrix material, clay,
and other organic and inorganic mate-
rial.

(d) Fossil fuel and wood residue-fired
steam generating unit means a furnace
or boiler used in the process of burning
fossil fuel and wood residue for the pur-
pose of producing steam by heat trans-
fer.

(e) Wood residue means bark, sawdust,
slabs, chips, shavings, mill trim, and
other wood products derived from wood
processing and forest management op-
erations.

(f) Coal means all solid fuels classi-
fied as anthracite, bituminous, sub-
bituminous, or lignite by ASTM D388~
71, 90, 91, 95, or 98a (incorporated by ref-
erence—see §60.17).

{39 FR 20791, June 14, 1974, as amended at 40
FR 2803, Jan. 16, 1975; 41 FR 51398, Nov. 22,
1976; 43 FR 9278, Mar. 7, 1978; 48 FR 3736, Jan.
27, 1983; 656 FR 61752, Oct. 17, 2000)

§60.42 Standard for particulate mat-
ter.

(a) On and after the date on which
the performance test required to be
conducted by §60.8 is completed, no
owner or operator subject to the provi-
sions of this subpart shall cause to be
discharged into the atmosphere from
any affected facility any gases which:

(1) Contain particulate matter in ex-
cess of 43 nanograms per joule heat
input (0.10 1b per million Btu) derived
from fossil fuel or fossil fuel and wood
residue.

(2) Exhibit greater than 20 percent
opacity except for one six-minute pe-
riod per hour of not more than 27 per-
cent opacity.

(b)(1) On or after December 28, 1979,
no owner or operator shall cause to be
discharged into the atmosphere from
the Southwestern Public Service Com-
pany’s Harrington Station #1, in Ama-
rillo, TX, any gases which exhibit
greater than 35 percent opacity, except

Filed: 02/27/2015

§460.43

that a maximum or 42 percent opacity
shall be permitted for not more than 6
minutes in any hour.

(2) Interstate Power Company shall
not cause to be discharged into the at-
mosphere from its Lansing Station
Unit No. 4 in Lansing, IA, any gases
which exhibit greater than 32 percent
opacity, except that a maximum of 39
percent opacity shall be permitted for
not more than six minutes in any hour.

{39 FR 20792, June 14, 1974, as amended at 41
FR 51398, Nov. 22, 1976; 42 FR 61537, Dec. §,
1977; 44 FR 76787, Dec. 28, 1979; 45 FR 36077,
May 29, 1980; 45 FR 47146, July 14, 1980; 46 FR
57498, Nov. 24, 1981; 61 FR 49976, Sept. 24, 1996;
65 FR 61752, Oct. 17, 2000}

§60.43 Standard for sulfur dioxide.

(a) On and after the date on which
the performance test required to be
conducted by §60.8 is completed, no
owner or operator subject to the provi-
sions of this subpart shall cause to be
discharged into the atmosphere from
any affected facility any gases which
contain sulfur dioxide in excess of:

(1) 340 nanograms per joule heat
input (0.80 1b per million Btu) derived
from liquid fossil fuel or liquid fossil
fuel and wood residue.

(2) 520 nanograms per joule heat
input (1.2 1b per million Btu) derived
from solid fossil fuel or solid fossil fuel
and wood residue, except as provided in
paragraph (e) of this section.

(b) When different fossil fuels are
burned simultaneously in any combina-
tion, the applicable standard (in ng/J)
shall be determined by proration using
the following formula:

PSsoa={¥(340) +2(520))/(y+2)

where:

PSsoz Is the prorated standard for sulfur di-
oxide when burning different fuels simulta-
neously, in nanograms per joule heat input
derived from all fossil fuels fired or from
all fossil fuels and wood residue fired,

y is the percentage of total heat input de-
rived from liquid fossil fuel, and

2 is the percentage of total heat input de-
rived from solid fossil fuel.

(¢) Compliance shall be based on the
total heat input from all fossil fuels
burned, including gaseous fuels.

(d) [Reserved]

(e) Units 1 and 2 (as defined in appen-
dix G) at the Newton Power Station
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owned or operated by the Central Illi-
nois Public Service Company will be in
compliance with paragraph (a)(2) of
this section if Unit 1 and Unit 2 indi-
vidually comply with paragraph (a)(2)
of this section or if the combined emis-
sion rate from Units 1 and 2 does not
exceed 470 nanograms per joule (1.1 1b
per million Btu) combined heat input
to Units 1 and 2.

[39 FR 20792, June 14, 1974, as amended at 41
FR 51398, Nov. 22, 1976; 52 FR 28954, Aug. 4,
1987}

§60.44 Standard for nitrogen oxides.

(a) On and after the date on which
the performance test required to be
conducted by §60.8 is completed, no
owner or operator subject to the provi-
sions of this subpart shall cause to be
discharged into the atmosphere from
any affected facility any gases which
contain nitrogen oxides, expressed as
NO; in excess of:

{1) 86 nanograms per joule heat input
(0.20 1b per million Btu) derived from
gaseous fossil fuel.

(2) 129 nanograms per joule heat
input (0.30 1b per million Btu) derived
from liquid fossil fuel, liquid fossil fuel
and wood residue, or gaseous fossil fuel
and wood residue.

(3) 300 nanograms per joule heat
input (0.70 1b per million Btu) derived
from solid fossil fuel or solid fossil fuel
and wood residue (except lignite or a
solid fossil fuel contalning 25 percent,
by weight, or more of coal refuse).

(4) 260 nanograms per joule heat
input (0.60 1b per million Btu) derived
from lignite or lignite and wood res-
idue (except as provided under para-
graph (a)(5) of this section).

(5) 340 nanograms per joule heat
input (0.80 1b per million Btu) derived
from lignite which is mined in North
Dakota, South Dakota, or Montana
and which is burned in a cyclone-fired
unit.

(b) Except as provided under para-
graphs (c) and (d) of this section, when
different fossil fuels are burned simul-
taneously in any combination, the ap-
plicable standard (in ng/J) is deter-
mined by proration using the following
formula:

_ w(260) + x(86) + y(130) + z(300)

PS
nox wHx+y+z

Document #1540020
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where:

PSnox=is the prorated standard for nitrogen
oxides when burning different fuels simul-
taneously, in nanograms per joule heat
input derived from all fossil fuels fired or
from all fossil fuels and wood residue fired;

w= is the percentage of total heat input de-
rived from lignite;

z= is the percentage of total heat input de-
rived from gaseous fossil fuel;

y= is the percentage of total heat input de-
rived from liquid fossil fuel; and

2= ig the percentage of total heat input de-
rived from solid fossil fuel (except lignite).

(c) When a fossil fuel containing at
least 25 percent, by weight, of coal
refuse is burned in combination with
gaseous, liquid, or other solid fossil
fuel or wood residue, the standard for
nitrogen oxides does not apply.

(d) Cyclone-fired units which burn
fuels containing at least 25 percent of
lignite that is mined in North Dakota,
South Dakota, or Montana remain sub-
ject to paragraph (a)(5) of this section
regardless of the types of fuel com-
busted in combination with that lig-
nite.

{39 FR 20792, June 14, 1974, as amended at 41
FR 51398, Nov. 22, 1976; 43 FR 9278, Mar. 7,
1978; 51 FR 42797, Nov. 25, 1986]

§60.45 Emission and fuel monitoring.

(a) Bach owner or operator shall in-
stall, calibrate, maintain, and operate
continuous monitoring systems for
measuring the opacity of emissions,
sulfur dioxide emissions, nitrogen ox-
ides emissions, and either oxygen or
carbon dioxide except as provided in
paragraph (b) of this section.

(b) Certain of the continuous moni-
toring system requirements under
paragraph (a) of this section do not
apply to owners or operators under the
following conditions:

(1) For a fossil fuel-fired steam gener-
ator that burns only gaseous fossil
fuel, continuous monitoring systems
for measuring the opacity of emissions
and sulfur dioxide emissions are not re-
quired.

(2) For a fossil fuel-fired steam gener-
ator that does not use a flue gas
desulfurization device, a continuous
monitoring system for measuring sul-
fur dioxide emissions is not reguired if
the owner or operator monitors sulfur
dioxide emissions by fuel sampling and
analysis.
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(3) Notwithstanding §60.13(b), instal-
lation of a continuous monitoring sys-
tem for nitrogen oxides may be delayed
until after the initial performance
tests under §60.8 have been conducted.
If the owner or operator demonstrates
during the performance test that emis-
sions of nitrogen oxides are less than 70
percent of the applicable standards in
§60.44, a continuous monitoring system
for measuring nitrogen oxides emis-
sions is not required. If the initial per-
formance test results show that nitro-
gen oxide emissions are greater than 70
percent of the applicable standard, the
owner or operator shall install a con-
tinuous monitoring system for nitro-
gen oxides within one year after the
date of the initial performance tests
under §60.8 and comply with all other
applicable monitoring requirements
under this part.

(4) If an owner or operator does not
install any continuous monitoring sys-
tems for sulfur oxides and nitrogen ox-
ides, as provided under paragraphs
(b)(1) and (b)(3) or paragraphs (b)(2) and
(b)(3) of this section a continuous mon-
itoring system for measuring either ox-
ygen or carbon dioxide is not required.

(¢) PFor performance evaluations
under §60.13(c) and calibration checks
under §60.13(d), the following proce-
dures shall be used:

(1) Methods 6, 7, and 3B, as applica-
ble, shall be used for the performance
evaluations of sulfur dioxide and nitro-
gen oxides continuous monitoring sys-
tems. Acceptable alternative methods
for Methods 6, 7, and 3B are given in
§60.46(d).

(2) Sulfur dioxide or nitric oxide, as
applicable, shall be used for preparing
calibration gas mixtures under Per-
formance Specification 2 of appendix B
to this part.

(3) For affected facilities burning fos-
sil fuel(s), the span value for a contin-
uous monitoring system measuring the
opacity of emissions shall be 80, 90, or
100 percent and for a continuous moni-
toring system measuring sulfur oxides
or nitrogen oxides the span value shall
be determined as follows:

[in parts per million)

p Span value for | Span value for nitro-
Fossi fuel sulfur dioxide gen oxides

(") 500

1,000 500
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[In parts per million}

Span value for | Span value for nitro-

Fossi fuel sulfur dioxide gen oxides

Solid e
Combinations .

1000
500(x+y)+1,000z

1,500
1,000y4+1,5002

VNot applicable.

where:

x=the fraction of total heat input derived
from gaseous fossil fuel, and

y=the fraction of total heat input derived
from liquid fossil fuel, and

z=the fraction of total heat input derived
from solid fossil fuel.

(4) All span values computed under
paragraph (c)3) of this section for
burning combinations of fossil fuels
shall be rounded to the nearest 500
ppm.

(5) For a fossil fuel-fired steam gener-
ator that simultaneously burns fossil
fuel and nonfossil fuel, the span value
of all continuous monitoring systems
shall be subject to the Administrator’s
approval.

(d) [Reserved}

(e) For any continuous monitoring
system installed under paragraph (a) of
this section, the following conversion
procedures shall be used to convert the
continuous monitoring data into units
of the applicable standards (ng/J, 1b/
million Btu):

(1) When a continuous monitoring
system for measuring oxygen is se-
lected, the measurement of the pollut-
ant concentration and oxygen con-
centration shall each be on a con-
sistent basis (wet or dry). Alternative
procedures approved by the Adminis-
trator shall be used when measure-
ments are on a wet basis. When meas-
urements are on a dry basis, the fol-
lowing conversion procedure shall be
used:

E=CF{20.9/(20.9—percent 03)]

where:

E, C, F, and %0, are determined under para-
graph (f) of this section.

(2) When a continuous monitoring
system for measuring carbon dioxide is
selected, the measurement of the pol-
lutant concentration and carbon diox-
ide concentration shall each be on a
consistent basis (wet or dry) and the
following conversion procedure shall be
used:

E=CF, [100/percent CO;]
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where:

E, C, F. and %CO, are determined under
paragraph (f) of this section.

(f) The values used in the equations
under paragraphs (e) (1) and (2) of this
section are derived as follows:

(1) E=pollutant emissions, ng/J b/
million Btu).

(2) C=pollutant concentration, ng/
dscm (Ib/dscf), determined by multi-
plying the average concentration (ppm)
for each one-hour period by 4.15x10¢ M
ng/dscm per ppm (2.59x10 -9 M 1lb/dscf
per ppm) where M=pollutant molecular
weight, g/g-mole (1b/lb-mole). M=64.07
for sulfur dioxide and 46.01 for nitrogen
oxides.

3) %02, %CO;=oxygen or carbon di-
oxide volume (expressed as percent),
determined with equipment specified
under paragraph (a) of this section.

4) F, F.=a factor representing a ratio
of the volume of dry flue gases gen-
erated to the calorific value of the fuel
combusted (F), and a factor rep-
resenting a ratio of the volume of car-
bon dioxide generated to the calorific
value of the fuel combusted (F.), re-
spectively. Values of F and F. are given
as follows:

(1) For anthracite coal as classified
according to ASTM D388-717, 90, 91, 95,
or 98a (incorporated by reference—see
§60.17), F=2,723x10~"7 dscm/J (10,140
dscf/million Btu and F.=0.532x10 =17 scm
CO2/J (1,980 scf COz/million Btu).

(ii) For subbituminous and bitu-
minous coal as classified according to
ASTM D388-71, 90, 91, 95, or 98a (incor-
porated by reference—see §60.17),

Document #1540020
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F=2.63110-7 dscm/J (9,820 dscf/million
Btu) and F=0.486x10~7 scm CO,/J (1,810
scf COy/million Btu).

(ii1) For liquid fossil fuels including
crude, residual, and distillate oils,
F=2.476x10-7 dscm/J (9,220 dscf/million
Btu) and F.=0.384x10-7 scm CO»J (1,430
scf CO,/million Btu).

(iv) For gaseous fossil fuels,
F=2347x10 -7 dscm/J (8,740 dscf/million
Btu). For natural gas, propane, and bu-
tane fuels, F~=0.279x10-7 scm CO/J
(1,040 scf COx/million Btu) for natural
gas, 0.322x10 -7 scm CO»/J (1,200 scf CO2/
million Btu) for propane, and
0.338x10 ~7 scm CO/J (1,260 scf COx/mil-
lion Btu) for butane.

(v) For bark F=2.589x10-7 dscm/J
(9,640 dscf/million Btu) and
P=0.500x10-7 scm COJ (1,840 scf CO
million Btu). For wood residue other
than bark F=2.492x10-7 dscm/J (9,280
dscf/million Btu) and F:=0.494x10-7 scm
CO2/J (1,860 scf CO / million Btu).

(vl) For lignite coal as classified ac-
cording to ASTM D388-17, 90, 91, 95, or
98a (incorporated by reference—see
§60.17), F=2.659x10-7 dscm/J (9,900 dscf/
million Btu) and F.=0.516x10-?7 scm
CO,/J (1,920 scf COo/million Btu).

(8) The owner or operator may use
the following eguation to determine an
F factor (dscm/J or dscf/million Btu) on
a dry basis (if it is desired to calculate
F on a wet basis, consult the Adminis-
trator) or F. factor (scm CO»/J, or scf
COy/million Btu) on either basis in lieun
of the F or F. factors specified in para-
graph (f)(4) of this section:
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~ 106 [227.2 (pet. 1) + 95.5 (pet. C) + 35.6 (pet. ) +8.7 (pet. N) — 28.7 (pet. 0))

_ 20x107° (pet.C)
¢ GCV(SIunits)

GCvV

_ 10%[3.64(%H)+1.53(% C) +0.57(%S) + 0.14(% N) - 0.46(% 0)]

F =
GCV (English units)
F o 200(%C)
¢ GCV(Slunits)
321x10*(%C)

F = —
GCV(English units)

() H, C, 8, N, and O are content by
weight of hydrogen, carbon, sulfur, ni-
trogen, and oxygen (expressed as per-
cent), respectively, as determined on
the same basis as GCV by ultimate
analysis of the fuel fired, using ASTM
D3178-73 (Reapproved 1979), 89, or
D3176-74 or 89 (solid fuels) or computed
from results using ASTM D1137-53 or
75, D1945-64, 76, 91, or 96 or D1946-77 or
90 (Reapproved 1994) (gaseous fuels) as
applicable. (These five methods are in-
corporated by reference—see §60.17.)

(i) GVC is the gross calorific value
(kJ/kg, Btwlb) of the fuel combusted
determined by the ASTM test methods
D2015-77 for solid fuels and D1826-77 for
gaseous fuels as applicable. (These two
methods are incorporated by ref-
erence—see §60.17.)

(iii) For affected facilities which fire
both fossil fuels and nonfossil fuels, the
F or F.value shall be subject to the Ad-
ministrator’s approval.

(6) For affected facilities firing com-
binations of fossil fuels or fogsil fuels
and wood residue, the F or F. factors
determined by paragraphs (£)(4) or (£)(5)
of this section shall be prorated in ac-
cordance with the applicable formula
as follows:

n n
F=Y X;ForF, =y X(F.),
i=1 i=1
where:
X;=the fraction of total heat input derived

from each type of fuel (e.g. natural gas, bi-
tuminous coal, wood residue, etc.)

F; or (F.)~=the applicable F or F. factor for
each fuel type determined in accordance
with paragraphs (£)(4) and (£)(5) of this sec-
tion,

n=the number of fuels being burned in com-
bination.

(g) Excess emission and monitoring
system performance reports shall be
submitted to the Administrator semi-
annually for each six-month period in
the calendar year. All semiannual re-
ports shall be postmarked by the 30th
day following the end of each six-
month period. Bach excess emission
and MSP report shall include the infor-
mation required in §60.7(c). Periods of
excess emissions and monitoring sys-
tems (MS) downtime that shall be re-
ported are defined as follows:

(1) Opacity. Excess emissions are de-
fined as any six-minute period during
which the average opacity of emissions
exceeds 20 percent opacity, except that
one six-minute average per hour of up
to 27 percent opacity need not be re-
ported.

(1) For sources subject to the opacity
standard of §60.42(b)(1), excess emis-
sions are defined as any six-minute pe-
riod during which the average opacity
of emissions exceeds 35 percent opac-
ity, except that one six-minute average
per hour of up to 42 percent opacity
need not be reported.

(ii) For sources subject to the opacity
standard of §60.42(b)(2), excess emis-
sions are defined as any six-minute pe-
riod during which the average opacity
of emissions exceeds 32 percent opac-
ity, except that one six-minute average
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per hour of up to 39 percent opacity
need not be reported.

(2) Sulfur diozride. Excess emissions
for affected facilities are defined as:

(1) Any three-hour period during
which the average emissions (arith-
metic average of three contiguous one-
hour periods) of sulfur dioxide as meas-
ured by a continuous monitoring sys-
tem exceed the applicable standard
under §60.43.

(3) Nitrogen ozxides. Excess emissions
for affected facilities using a contin-
uous monitoring system for measuring
nitrogen oxides are defined as any
three-hour period during which the av-
erage emissions (arithmetic average of
three contiguous one-hour periods) ex-
ceed the applicable standards under
§60.44.

[40 FR 46256, Oct. 8, 1975}

EDITORIAL NOTES: 1. For FEDERAL REGISTER
citations affecting §60.45, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

2. At 65 FR 61752, Oct. 17, 2000,
§60.45(f)(5)(11) was amended by revising the
words “ASTM DI1826-77" to read “ASTM
D1826-77 or 94.” and by revising the words
“ASTM D2015-77" to read ‘‘ASTM D2015-77
(Reapproved 1978), 96, or D5865-98.”" However,
this amendment could not be incorporated
because these words do not exist in para-
graph (D5X(D.

§60.46 Test methods and procedures.

(a) In conducting the performance
tests required in §60.8, the owner or op-
erator shall use as reference methods
and procedures the test methods in ap-
pendix A of this part or other methods
and procedures as specified in this sec-
tion, except as provided in §60.8(b). Ac-
ceptable alternative methods and pro-
cedures are given in paragraph (d) of
this section.

(b) The owner or operator shall deter-
mine compliance with the particulate
matter, 80,, and NOy standards in
§§60.42, 60.43, and 60.44 as follows:

(1) The emission rate (E) of particu-
late matter, SO;, or NOx shall be com-
puted for each run using the following
equation:

E=C F, (20.9)/(20.9-% 0)

E = emission rate of pollutant, ng/J (1b/mil-
lion Btu).

Filed: 02/27/2015

40 CFR Ch. I (7-1-06 Edition)

C = concentration of pollutant, ng/dscm (1b/
dscf).

%0, = oxygen concentration, percent dry
basis.

F4 = factor as determined from Method 19.

(2) Method 5 shall be used to deter-
mine the particular matter concentra-
tion (C) at affected facilities without
wet flue-gas-desulfurization (FGD) sys-
tems and Method 5B shall be used to
determine the particulate matter con-
centration (C) after FGD systems.

(i) The sampling time and sample
volume for each run shall be at least 60
minutes and 0.85 dscm (30 dscf). The
probe and filter holder heating systems
in the sampling train shall be set to
provide an average gas temperature of
160 +14 °C (320 £25 °F'),

(ii) The emission rate correction fac-
tor, integrated or grab sampling and
analysis procedure of Method 3B shall
be used to determine the O, concentra-
tion (%0;). The O, sample shall be ob-
tained simultaneously with, and at the
same traverse points as, the particu-
late sample. If the grab sampling pro-
cedure is used, the O, concentration for
the run shall be the arithmetic mean of
the sample O, concentrations at all
traverse points.

(iii) If the particulate run has more
than 12 traverse points, the O; traverse
points may be reduced to 12 provided
that Method 1 is used to locate the 12
0, traverse points.

(3) Method 9 and the procedures in
§60.11 shall be used to determine opac-
ity.

(4) Method 6 shall be used to deter-
mine the SO, concentration.

(i) The sampling site shall be the
same as that selected for the particu-
late sample. The sampling location in
the duct shall be at the centroid of the
cross section or at a point no closer to
the walls than 1 m (3.28 ft). The sam-
pling time and sample volume for each
sample run shall be at least 20 minutes
and 0.020 dscm (0.71 dscf). Two samples
shall be taken during a l-hour period,
with each sample taken within a 30-
minute interval.

(ii) The emission rate correction fac-
tor, integrated sampling and analysis
procedure of Method 3B shall be used to
determine the O, concentration (%0,).
The O; sample shall be taken simulta-
neously with, and at the same point as,
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the SO, sample. The SO, emission rate
shall be computed for each pair of SO,
and O, samples. The SO, emission rate
(E) for each run shall be the arithmetic
mean of the results of the two pairs of
samples.

(5) Method 7 shall be used to deter-
mine the NOx concentration.

(1) The sampling site and location
shall be the same as for the S0, sam-
ple. Each run shall consist of four grab
samples, with each sample taken at
about 15-minute intervals.

(ii) For each NOx sample, the emis-
sion rate correction factor, grab sam-
pling and analysis procedure of Method
3B shall be used to determine the O,
concentration (%0z). The sample shall
be taken simultaneously with, and at
the same point as, the NOx sample.

(ii1i) The NOx emission rate shall be
computed for each pair of NOx and O,
samples. The NOx emission rate (E) for
each run shall be the arithmetic mean
of the results of the four pairs of sam-
ples.

(¢) When combinations of fossil fuels
or fossil fuel and wood residue are
fired, the owner or operator (in order
to compute the prorated standard as
shown in §§60.43(b) and 60.44(b)) shall
determine the percentage (w, X, ¥, or z)
of the total heat input derived from
each type of fuel as follows:

(1) The heat input rate of each fuel
shall be determined by multiplying the
gross calorific value of each fuel fired
by the rate of each fuel burned.

(2) ASTM Methods D2015-77 (Re-
approved 1978), 96, or D5865-98 (solid
fuels), D240-76 or 92 (liquid fuels), or
D1826-77 or 94 (gaseous fuels) (incor-
porated by reference—see §60.17) shall
be used to determine the gross calorific
values of the fuels. The method used to
determine the calorific value of wood
residue must be approved by the Ad-
ministrator.

(3) Suitable methods shall be used to
determine the rate of each fuel burned
during each test period, and a material
balance over the steam generating sys-
tem shall be used to confirm the rate.

(d) The owner or operator may use
the following as alternatives to the ref-
erence methods and procedures in this
section or in other sections as speci-
fied:

Filed: 02/27/2015

§60.46

(1) The emission rate (E) of particu-
late matter, SO, and NOx may be deter-
mined by using the F¢ factor, provided
that the following procedure is used:

(i) The emission rate (E) shall be
computed using the following equation:

E=C F. (100/%C0O>)

where:

E=emission rate of pollutant, ng/J (Ib/mil-
lion Btu).

C=concentration of pollutant, ng/dscm b/
dscf).

%CO.=carbon dioxide concentration, percent
dry basis.

F.=factor as determined in appropriate sec-
tions of Method 18.

(ii) If and only if the average F. fac-
tor in Method 19 is used to calculate E
and either E is from 0.97 to 1.00 of the
emission standard or the relative accu-
racy of a continuous emission moni-
toring system is from 17 to 20 percent,
then three runs of Method 3B shall be
used to determine the O, and CQO; con-
centration according to the procedures
in paragraph (b) (2)(ii), (4)(i1), or (5)(ii)
of this section. Then if F, (average of
three runs), as calculated from the
equation in Method 3B, is more than 3
percent than the average F, value, as
determined from the average values of
F4 and F. in Method 19, i.e., F,.=0.209
(Fas/Fcy), then the following procedure
shall be followed:

(A) When F, is less than 0.97 Fg,, then
E shall be increased by that proportion
under 0.97 Fo,, €.g., if Fy is 0.95 Fy,, E
shall be increased by 2 percent. This re-
calculated value shall be used to deter-
mine compliance with the emission
standard.

(B) When F, is less than 0.97 F,, and
when the average difference (d) be-
tween the continuous monitor minus
the reference methods is negative, then
E shall be increased by that proportion
under 0.97 F,,, e.g., if F, is 0.95 Fg,, E
shall be increased by 2 percent. This re-
calculated value shall be used to deter-
mine compliance with the relative ac-
curacy specification.

(C) When F, is greater than 1.03_F
and when the average difference d is
positive, then E shall be decreased by
that proportion over 1.03 Fg, e.g., if Fy
is 1.05 F., E shall be decreased by 2
percent. This recalculated value shall
be used to determine compliance with
the relative accuracy specification.

123

Page 257 of 546

JA 249



USCA Case #14-1146

Document #1540020

§60.40Da

(2) For Method 5 or 5B, Method 17
may be used at facilities with or with-
out wet FGD systems if the stack gas
temperature at the sampling location
does not exceed an average tempera-
ture of 160 °C (320 °F). The procedures
of sections 2.1 and 2.3 of Method 5B
may be used with Method 17 only if it
is used after wet FGD systems. Method
17 shall not be used after wet FGD sys-
tems if the effluent gas is saturated or
laden with water droplets.

(3) Particulate matter and SO; may
be determined simultaneously with the
Method 5 train provided that the fol-
lowing changes are made:

(i) The filter and impinger apparatus
in sections 2.1.5 and 2.1.6 of Method 8 is
used in place of the condenser (section
2.1.7) of Method 5.

(ii) All applicable procedures in
Method 8 for the determination of SO,
(including moisture) are used:

(4) For Method 6, Method 6C may be
used. Method 6A may also be used
whenever Methods 6 and 3B data are
specified to determine the SO, emis-
sion rate, under the conditions in para-
graph (d)1) of this section.

(5) For Method 7, Method 7A, 7C, 7D,
or TE may be used. If Method 7C, 7D, or
TE is used, the sampling time for each
run shall be at least 1 hour and the in-
tegrated sampling approach shall be
used to determine the O, concentration
(%02) for the emission rate correction
factor.

(6) For Method 3, Method 3A or 3B
may be used.

(7) For Method 3B, Method 3A may be
used.

[54 FR 6662, Feb. 14, 1989; 54 FR 21344, May 17,
1989, as amended at 55 FR 5212, Feb. 14, 1990;
65 FR 61752, Oct. 17, 2000]

Subpart Da—Standards of Per-
formance for Electric Utility
Steam Generating Units for
Which Construction is Com-
menced After September 18,
1978

SOURCE: 44 FR 33613, June 11, 1979, unless
otherwise noted.

Filed: 02/27/2015
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§60.40Da Applicability and designa-
tion of affected facility.

(a) The affected facility to which this
subpart applies is each electric utility
steam generating unit:

(1) That is capable of combusting
more than 73 megawatts (250 million
Btwhour) heat input of fossil fuel (ei-
ther alone or in combination with any
other fuel); and

(2) For which construction, modifica-
tion, or reconstruction is commenced
after September 18, 1978.

(b) Heat recovery steam generators
that are associated with stationary
combustion turbines burning fuels
other than 75 percent (by heat input) or
more synthetic-coal gas on a 12-month
rolling average and that meet the ap-
plicability requirements of subpart
KKKK of this part are not subject to
this subpart. Heat recovery steam gen-
erators and the associated stationary
combustion turbine(s) burning fuels
containing 75 percent (by heat input)
or more synthetic-coal gas on a 12-
month rolling average are subject to
this part and are not subject to subpart
KKKK of this part. This subpart will
continue to apply to all other electric
utility combined cycle gas turbines
that are capable of combusting more
than 73 MW (250 MMBtuwh) heat input
of fossil fuel in the heat recovery
steam generator. If the heat recovery
steam generator is subject to this sub-
part and the combined cycle gas tur-
bine burn fuels other than synthetic-
coal gas, only emissions resulting from
combustion of fuels in the steam-gen-
erating unit are subject to this sub-
part. (The combustion turbine emis-
sions are subject to subpart GG or
KKKK, as applicable, of this part).

(¢) Any change to an existing fossil-
fuel-fired steam generating unit to ac-
commodate the use of combustible ma-
terials, other than fossil fuels, shall
not bring that unit under the applica-
bility of this subpart.

(d) Any change to an existing steam
generating unit originally designed to
fire gaseous or liquid fossil fuels, to ac-
commodate the use of any other fuel
(fossil or nonfossil) shall not bring that
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Titte 40—Protection of Envxronment .

CHAPTER I—ENVIRONMENTAL
PROTECTION AGENCY

[FRL 431-2]

PART 61-—NATIONAL EMISSION STAND-
ARDS FOR HAZARDQUS AIR POLLUTANTS

Amendments to Standards.for Ashestos
and Mercury.

On October 25, 1974 (39. FR 38064),
pursuant to section 112 of the Clean Air
Act, as amended, the Administrator pro-
posed amendments to national emission
standards for the hazardous air pollu-
tants asbestos and mercury. The Ad-
ministrator also propesed amendments to

Appendix B, Test Methods, of this part.™

Interested persons representing indus-
try, trade associations, environmental
groups, and Federal, State and local gov-
ernments participated in the rulemaking
by sending comments to the Agency.
Commentators submitted 40 letters,
many with multiple comments. The com-
ments have been considered, and.the
proposed amendments have been reeval-
uated. Each comment, some of which

were submitted by more than one party,
has been separately addressed in writing
by the Agency. The Freedom of Informa-
tion Center; Room 202 West Tower, 401
M Street, SW, Washington, D.C. has
coples of the comment letters recelved
and a summary of the issues and Agency
responses avallable for public inspection.
In addition, copies of the issue summary
and Agency responses may be obtained

, upon written request from the EPA Pub-

lic Information Center (PM-215), 401 M
Street, S.W., Washington, D.C. 20460
(specify Public Comment Summeary---
Proposed Amendments to National Emis-
sion Standards for Hazardous Air Pol-
lutants—Asbestos and Mercury). Where
determined by the Administrator to be
appropriate, changes have been made to
the proposed amendments, and the re-
vised version of the amendments to the
national emission standards for asbestos
and mercury is promulgated herein. The
principal changes to the. proposed
amendments and the Agency’s responses
to the major comments recelved are sum-

. marized below,

Coples of Background Information on:
National Emission Standards for Haz-
ardous Air Pollutents—Proposed Amend-
ments to Standards for Asbestos: and
Mercury (EPA-450/2-~74-0092) which ex~
plains the basis for the proposed amend-
ments are avajlable on request from the
Emission Standards and Engineering Di-
vision, Research Triangle Park, North
Carolina 27711, Attention: Mr. Don R.
Goodwin,

. ASBESTOS
CHANGES TO PROPOSED AMENDMENTS

Manufacturing. The Agency received
numerous comments stating that the
proposed amendments should apply only
to asphalt concrete manufacturing plants
that use asbestos. This was the Agency’s
intent. Section 61.22(c) has been revised
by the addition of the wording, “that use
commercial asbestos.”-

‘. FEDERAI. REGISTER, VOL. 40, NO. 199——TUESDAY, OCTOBER
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Demolition and Renovation. A com-
ment was recelved during review of the
amendments within the Agency that

dycts can be insulated with amounts of |

friable asbestos material similar to those
on bollers, tanks, reactors, turbines, fur-
naces and structural members, and
should be covered by the demolition and
renovation regulations. Since demolition
and renovation operations can: involve
ducts insulated with appreciable quanti-
tles of friable asbestos material, “ducts”
has been.added to the list of appn.rams
that are covered by the amendments.

‘Thé comment was made that the quan~
tity of friable asbestos material proposed
as the minimum amount for establish~
Ing renovation operations as major
sources of asbestos subject to the pro-
posed amendments was arbitrary, but
should also apply to demolition opera-

‘tions. The Agency explained in the pre-

amble to the proposed amendments that
this amount of ashestos is typleally con-
tained In a four-unit spartment bufld-
ing, which is the maximum size for apart-
ment bulldings excluded from the demoli-
tion provisions. Therefore, the minfmum
quantity of friable ashestos material cov-
ered by the demolition and renovation
provisions is essentirlly equivalent. The
Agency considered applylng regulations
only to demolition operations in which
more than a specified amount of friable
ashestos material was involved, prior to
promulgation of demolition provisions on
April 8, 1973 (38 FR 8820). This approach.
was. rejected primarily because it would
complicate enforcement procedures.

- However, the Agency realizes that certain

commercial buildings - contain smaller
amounts of friable asbestos material
than the lower size cutoff limit proposed
for renovating operations. On recvalua-
tion, the Agency concluded tlat the
available Information justifies changing
the proposed amendment to allow exemp-~
tion of demolition operations involving
less than 80 meters of friable asbestos
pipe Insulation and less than 15 squate
meters of friable asbestos material used
to insulate or fireproof any duct, boiler,
tank, reactor, turbine, furnace or struc-
tural member. The owner or operator of
8 demolftion operation desiring this ex-
emption must notify the Administrator,
at least 20 days.prior to beginning demo-
litlon, of the measured or estimated
amount of friable asbhestos material in-
volved in the demolition. This wiil permit
the exception to be implemented without
requiring prior inspection of every site
by Agency personnel, which would be an
excessive enforcement burden, This dif-
fers from the reporting requirements of
the renovation provisions of the amend-
ments. The nature of renovation opera-
tions necessitates a greater familiarity on
the part of the opérator with the quanti-
ties of friable asbestos materinls present
than for demolition operations. For this
Teason, the Agency belleves that it is not
Tnecessary to require reports from all ren-
ovation operations in order to ensure ef-
fective enforcement of the removation
provisions that apply to only larger reno-
vation operations.

-

Filed: 02/27/2015

Several comments were received which
stated that operating machinery could bo
damaged by wetting procedures during
certain renovation operations. The wet-
ting during renovation of a.heated boilor,
near sensitive electriec equipmént, and
over operating mechinery in an indus-
trial plant were mentioned as speciflo 8x«
amples. One comment also stated that
portable local exhaust ventlletion syg-
tems are effective alternatives to wet«
ting. The proposed amendments have
been changed to ellow the use of local
exhaust ventilation systems when dam-
age to equipment from wetting is un-
avoidable, provided that the system cap-
tures the dsbestos particulate mntorial
produced during the removal of frinble
asbestos material and discharges no visi-
ble emissions from its exhaust. The Ad-
ministrator will make determinations,
upon request, of whether damage to
equipment from wetting would bs un-
avoidable,

Several comments were received which
stated that the proposed frequency for
submitting to the Agency written notices
of intention to perform repetitive rono~
vation work at a single facility was ex«
cessive. One commentator suggested that
definitions for “emergency’renovation”
‘and “routine maintenance renovation"
be Included, and that a yearly filing of
Intention to renovate should be allowed
for each industrial plant. It is evident
from the comments received that somo
plants perform renovation operations
very frequently, such as twice a week,
‘The proposed reporting requirements for
such plants would be excessive. The pro-
posed amendment has been changed so
that these requirements are reduced, and
the applicability of the requirement i
more clearly defined by adding more do-
tailed language and definitions for “plan-
ned renovation” and “emergency renova-
tion” operations. Additionally, the ap-
plcability of the amendment has beent
clarified by specifylng how the quanti-
ties of ashestos involved In “planned
renovation” and ‘emergency ronovation®
are to be determined. The basle charnc-
teristic that distingulshes the two types
of renovation operations is the degreo of
predictability of their occurrence. Tho
amount of friable asbestos materlal that
will be removed or stripped within n
glven period of time can be predicted
for planned renovation operations, in-
cluding both scheduled and non-sohed-
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uled operations, whereas no such predio- .

tion can be made for emergency renova-
tion operations. The given perlod of time
for predicting purposes has been speol-
fied to be between 30 days and one year
for planned renovation operations in-
volving . Individually non-scheduled op-
erations, A reporting time shorter than
30 days would require the submission
and review of & large number of roports,
and predictions over periods longer than
one year could give inaccurate predic-
tions of friable asbestos matorial to bo
removed. In emergency renovation oper-
ations, the amount of friable asbestos
material that is subject to the amend-
ment Is the total amount of such mato~

14, 1975
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nal‘tbat will be removed or stripped as 2
result of the individual emergency.

One commentator stated that the pro-
posed amendment covering- renovation
could be circumvented by the carrying out.
of small portions, which are individually
not subject to the amendment, of alarger:
operation. Section 61.17 has been added
to the General Provisions -to explicitly
prevent this potential mrcum’vent:ion and
to apply in geperal to cifcumvention of
all an_ft’.a.nda.rds promulgated' under this
P

One- commentator stated that a re-
quirement in §61.22(d) (2)(vi) of the
“proposed amendments was inconsistent
and should be revised. This section re-
- quired that friable asbestos material re-
moved from buildings greater than 50
feet in bheight be transported- to the
ground via dust-tight chutes or contain-

" ers. The cited Incopsistency arises be-
cause- this requirement applied at all
heights, including those less thdn 50 feet,
far a.huilding 50 feet or gretaer inheight.
whereas it did not apply to buildings less
than 50 feet In height. The requirement
has been changed so that it applies only.
to materials that have been removed or
strippéd . at more than 50 feet above
_ ground level.

Several minor changes have been made

_in response to comments. Langnage has
been added to allow delivery of notices
of intention to renovate or demolish to
the Administrator by means other than
the U.S. mail. There isa minor clarifying
language change between §61.22(d)(2)
@) of the proposed demolition provisions
and the corresponding provision, §61.22
(D) (DD, of the regulatiops promulgated
-herein. A comment suggested the term
“adequately wetted™ should be defined
and differentiated from “thoroughly wet-
ted,” since both terms appeared in the
“proposed amendments. The use of these
terms has been reevaluated, and z defini-
- Hlon of “adequately wetted” has been
added. The term “thoroughly wetted”
has been deleted and the term “ade-
qu?tely wetted” has been used-through-~
‘out.

TheAgency has made g revision in the
proposed requirement [§ 61.22¢(d) (1) ] for
notification’of intention to perform reno-
vation or demolition operations. An addi-
tional reporling requirement for the
name and location of the waste disposal
site where demolition and renovation
waste will be déposited has been added to
assist in enforcing the waste disposal pro-
visions of the amendments.

Spraying. During review of the amend-
ments within. the Agency, a cquestion
arose concerning whether the waste gen-
erated by opepations that uvse .spray-on
materials ‘which ‘contain less than one
percent of -asbestos by welght to insulate

- or- fireproof buildings, structures, pipes.
- and conduits was covered by the ashestos
waste disposal amendment [§61.22(J)1.
The spraying provisions do not apply to
such operations, though reports of the
‘operations were required by the stand-
ard promulgated on April 6, 1973. There-
fore, the waste disposal processes asso-
ciated with these operations are nobregu~
, -lated by the waste disposal amendments.
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Based on Agency enforcement cxperl-
ence since promulgation of the standard
on April 6, 1973, the required reporting
of spraying ope.mt!ons where less thzm 1
percent asbestos matexial Is used is felt
to be unnecessary. Accordingly, the
Agency has revised the reporting require-
ments of paragraph 61.22(e) to apply
‘only tospray-on insulation and fireprcof~
ing material that contains more than one
Dperceént asbestos by welght.

. Waste Disposal. The proposed amend-
ments would have applied directly to all
waste disposal sites that accept ashestos
waste from any emisslon™source covered
under the asbestos standard. The Agency
estimated that approximately 2500 dis-
posal sites would be covered. Review of
these proposed amendments within the
Agency indicated that enforcement would
have required o disproportionate com-
mitment of Agency resources. Alterna-
“tive means of controlling ashestos emis-
sions from waste disposal sites were
therefore ey ed.

The number of acceptible waste dis-
posal sites that meet the criterin In § 61.-

22(3) (3) of the proposed amendments,
which are similar to the criterin !or_san-
itary landfills, has increased significantly
within the past several years and the
trend Is continuing in that direction.
‘This trend is noted i o recent publica-
tion (*“Waste Age,” January 1975). This
indicates that acceptable sltes- (Le., pri~
vate and municipal- sanitary landfills)
which follow practices that reduce ns-
bestos emissions will be availgble for dis-
posal” of asbestos-contalning waste,
Therefore,it was determined that an ef-

{ective means of reducing emissions from .

waste disposal sites without undue en-
forcement burdens would be to require
already-regulated ashestos waste genern~
tors to dispose of asbestos-containing
wastes at properly operated disposal sites,
'This is provided for in the amendments
hereln promulgated.

‘The Agency's greatest concern Is with
disposal sites which accept Inrge quan-
tities of asbestos waste, In most cases,
companies which generale large quan-
titlies of ashestos-containing waste also-
own and operate thelr own disposal sites
because of convenience and economics.
For example, all domestic ashestos mills
operate thelr own tallings sites,
The Agency anticipates that these Iarge
waste generators will operate thelr dis-
posal sites in the future In compllance
with the proposed $.61.22Q1) in order to
meet the requirement that they dispese
of thelr waste at o acceptable sites. ¢

Inactive disposal sites may also be ma-
jor emission sources it they contain large
amounts of asbestos waste. It is likely
-that- at inactive sites contalning small
amounts of ashestos waste the asbestos is
.covered by non-asbhestos waste, and the
chance of asbestes emissions
is small It was decided to require that
those inactive sites which are known to
contain large quantitles of asbestos com-

- ply with the standards specified in sec-

tion 61.22(1) to reduce asbestos emls-
sions. This category of ashestos waste
disposal sites is usually operated by the
sources that generate the aspestos-con-
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taining v.astcs as noted above. Accord-
ingly, the amendmentspromulgated here-
in apply to inactive disposal sites that
have previously baen operated by certain
sources covered by the asbestos stand-
ard. The owner of such an inactivated
site must comply vith the amendments
regardless of whether or not he gener-
ated the waste or operated the disposal
site when it wos active. Thls category of
sites Includes asbestos mill taflings dis-
posal sites, and the large disposal sites
ab asbestos manufacturing and fabricat-
ing plants which have caused concegn
in the past. The omners or operators of
sprayiog, demolition and renovation op-
erations have not operated disposal sites
in the past and are not expected to do so
in the future. Due to the nature of such
operations, the wastes generated are de-

“posited at waste disposal sites which ac-
ontalning

cept mostly non-asbestos-c

waste. As a result, the asbestos wastgnié
effectively covered, thereby preven
emissions even in open dumps. For these
reasons, lnactive waste disposal sites that
have been used by spraying, renovation
and demolition are not rezulated.

The smendments promulgated herein
will control inactive asbestos waste dis-
posal sites that contain large quantities
of asbestos waste, The Agency’s enforce-
ment resources will be more effectively
utilized since approximately 2000 waste
disposal sites will not be directly regu-
lated by the promulgated amendments.
This should facilitate enforcement and
protection of the public health, -

‘The comment was made that the pro-

posed permanent posting of waming
slgns at inactive asbestos waste disposal
sites would be overly resirictive. The
warmning signs were intended primarily to
warn the general public of the potential
hazards that could result from creating
dust by such disturbances as walking on
exposed asbestos waste. 3{ the disposal |
site s properly covered over as required |
by the alternative methods of complying
with the proposed amendment for waste |
disposal sites, such minor djslmbancw

plies and properly maintains & covering
of compacted nen-asbestos-contaning ,
materinl at lenst 60 centimeters (ca. 2 |
feet) in depth, or at least 15 centimeters '
(ca. 6 inches) In d.epthwltha.cuverat i
vegetation. The proposed - amendment '
would have also required that active as- |
bestos waste dlsposal sites post warning |
slgns. The amendments promulxated :
hereln do not apply directly to active dis- | |
posal sites, and the specified operating |
practices for acceptable disposal sites do | i
not require the posting of warning signs | i
provided an approprate cover of atleast ; i
15 centimeters (ca. 6 inches) of pon-as=
bestos-containing material is applied fo
the active portion of the site at the end
of each operating day. Comments were
recelved that suggested the Agency-
should allow the use of existing patural!
barriers as substitutes for fences that are
intended to deter access to some typesof

asbestos wasta dispoeal sites, The Agen~-:

-~
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cy agrees that certain nétural barrlers, Several commentators requested that
such as deep ravines and stéep cliffs, can the proposed alternative method of com~
be as effective as fences In deterring ac~ pliance included in the asbestos waste
cess. ‘The proposed amendment has been disposal amendments, which specified
changed to suspend the requirements for that the waste be formed into non-friable
fences, and also warning signs, when & pellets, be changed to accommodate
. natural barrier provides an adequate de~ shapes other than pellets. The precise
terrent to public access. Upon request size and shape of the processed, non=
and supply of appropriate information, friable waste is not important, and the
the Administrator will determine wheth~ amendment has been reworded to ex-
er a specific type of fence or & mnatural plicitly permit the forming of asbestos
barrier adequately deters access to the wastes into pellets or any other shapes.
general public, In-response to another A comment was made during review
comment, the proposed amendment for within the Agency that asbestos-contain-
fencing of ashestos waste disposal sites ing wastes subject to the proposed
has been revised to allow fences to be amendment are sometimes used to sur-
placed elther along the property line of face roadways and that this practice
an affected source that contains a:waste should. beprohibited. The Agency agrees
disposal site or along the perimeter of the that the use of asbestos-containing
disposal site itself. Elther type of-fence wastes on roadways can cause asbestos
providés the necessary deterrent topublic emissions similar to those caused by the
access to the disposal site. use of asbestos tfailings on roadways,,
Several comments were received on the which is prohtbited by the asbestos
proposed prohibition of incineration of standard. Vehlcular traffic on roadways
contalners that bprevigusly contained can pulverize asbestos waste and lberate
commercial asbestos. One commentator fibers that can’ become airborne in the
stated that the prohibition seemed un~ wake of moving vehicles and by the wind.
desirable because asbestos is thermally The use of asbestos-containing wastes
degraded at a temperature of 600° C. The. has therefore been prohibited from use
Agency considered: (a) the uncertainty on roadways. -
that the feed material to an incinerator  The proposed amendment for wagte

-
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will be uniformly heated to the combus-
tion chamber temperature, (b) the un-
certainty concerning the decomposition
temperature of asbestos, and (c) the re-

disposal at asbestos mills included a pro-
. Vision' requiring no visible emissfons to
the outside air from the deposition of
asbestos ore tailings onto a disposal pile.

sults of o stack gas test that -detected An alternative method of compliance
emissions of asbestos from a sintering required that the waste be adequately
process in which the temperature at- wetted with a dust suppressant agent
talned was well above 600° C, in evaluat~ prior to deposition. Two commentators
Ing the comment. The Agency concluded stated that an exemption from the wet~
that the available data do not justify ting requirement of the alternative
changing the proposed regulation on method is needed when the temperature
grounds that the asbestos is thermally at the disposal site is below freezing, to

degraded in the combustion process. An-
other comment suggested that incinera-~
tion should be permittedy provided there
are no.visible emissions: of asbestos par-
ticulate matter from the incinerator. In-
formation presented to the Agency after
proposal indicated that some small in-

prevent freezing of the tailings and per-
mit continued operation of the asbestos
mill at such low temperatures, The inves-
tigation carried out by the Agency prior
to proposal of the amendment indicated
that wetting of asbestos tailings is the
only presently available method for effec~

cme,rafors, such as”those operated by tively controlling particulate emissions
asbestos manufacturing plants, can be from the deposition operation. In re-
operated with no visible emissions. The sponse to the comments received,.the
proposed prohibition on incineration of Agency further investigated the cold
contalners that previously held commer- weather operational problems of disposal
clal asbestos has been deleted. The pro~ systems for wetted asbestos tailings, Dis-
vislons of the amendments for, the dis-- cussions were held with operators of three
posal of asbestos-containing waste mate~ Canadian asbestos mills that frequently
rials apply in particular to the disposal operate under cold weather conditions
of containers that previously held com- and have installed tailings wetting sys-
mercial asbestos, Therefore, these con- tems, with a firm that is experienced in
talners can be incinerated- under the designing systems to suppress dust gen-
amendments, provided the incineration erated by materials conveying operations,
operation does not discharge visible and with several non-asbestos mineral
emissions. N mining facilities that operate wetting

Two commentators suggested that the systems for crushing and conveying oper-
proposed amendments should not require &tlons. The investigation revealed that
that EPA warning labels be attached to several Canadian asbestos mills are pres-
containers of asbestos waste in addition ~- ently experimenting with wet tailings
~to the warning labels specified in regula- disposal systems to exiend operation to
tions issued by the U.S. Department of temperatures substantially below freez-
Labor, Occupational Safety and Health Ing. However, the Agency is aware of no
Administration (OSHA). The Agency Such system that has opefated in a con-
agrees that both labels adequately con- tinuous manner at temperatures below
vey the desired informeation; therefore, —9.5°C (15°F). Accordingly, the Agency
the proposed amendment has been has concluded that wet tailings disposal

changed to allow the OSHA warning
label to be used in place of the EPA
warning label. .

systems for asbestos mills are not avail-

ment has been changed to provide an
exemption for wetting of tailings below
this temperature. Only one existing do-
mestlc asbestos mill is expected to iso
the exemption to a significant extent,
An examination of hourly temperatures
representative of the location of that
,plan, and extending over a period of ono
year, showed that hourly temperaturey
hre below 15°F for approximately 7 por-
cent of the time. :
Asbestos emissions at asbestog mill
tallings disposal piles are contributed by
the tailing conveying operation, the
deposition operation, and wind entrain-
ment of asbestos-containing partioulnto
from the surface of the disposal pile, Tho
first emission source is subject to pro-
viously promulgated regulations (38 ¥R
8820), and the latter two sources are sttb-
ject to the amendments promulgated
hereln. The major sources of asbestos
emissions from process gas strenms ab
asbestos mills, namely offuents from
crushers, dryers and milling equipment,
are also covered by the previously prom-

‘ulgated regulations (38 FR 8820), Tho

amendments promulgated herein, in-
cluding an exemption from wetting of
asbestos tailings at temperatures bolow
—9.5° C (15° F), together with the stand-
ards promulgated on April 6, 1973 (38 FR
8820), represent use of the best available
technology for control of emissions from
asbestos mills. This I3 consistent with tho
determination of the Administrator that
best aveailable technology should be used
to control major sources of asbestos
emissions to protect the public health
with an ample margin of safety.

The reporting format of Appendix A
has been chanpged by the addition of
paragraphs “C” and “D", {o nccommo-
date the addition of disposal of agsbestos=
confaining wastes and certain innctivo
asbestos waste disposal sites to tho
amendments. The additional informa-
Hon required is essentlal for determining
compliance with the regulations. Ap-
pendix A has also been revised into n now
computer format which will promoto
more effective enforcemént of the regula-
tions, Sectlon 61.24 has been rovisel to
reflect the additional reporting informan-
tion requested in Appendix A,

ADDITIONAL COMMENTS

Manufacturing and Fabricalion. Ono
comiment questioned the need for in-
cluding asphalt concrete manufacturing
plants-in the proposed amendments. Tho
rationale for including asphalt conoroto
plants as major sources of asbestos 18
discussed in the background inforina-
tion document for the proposed amenti-
ments (EPA~450/2-74-009a), T'wo com~
mentators suggested that tho manufao-
fure of asphalt concrete containing less
than 3 to 5 percent asbestos in tho total
mixture should be exempt from the regu-
lations. However, asbestos asphalt con«
crete typically contains 1 to 2 percent
asbestos,. and the Agency determined
that asbestos asphalt concrete operations
using even these low percenfages of
asbestos are major sources, No datn or
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major sources, -and t:he regulations pro- tor recommended that thc'Agency im- considered, namely the prohibition of

- mulgated herein apply to such sources.

The Agency received two comments that
the individual emission souxrces within
an asbestos asphalt concrete plant which
are subject to the proposed amendments
should be specified.The Agency feels.that

pose 8 standard of 0.03 grain per cublc
foot for asbestos emissions in addition to
the no-visible-emission standard. It is
the Judgment of the Agency that there
are no sufficiently relladble emislon mens-
urement techniques to provide a basis for

demolition under freezing conditions. The *
Droposed altemative suspends only =
portion of the welting requirements
under freezing conditions. Pipes, ducts,
bollers, tanks, reactors, turbines, fur-
naces and structural members insulated

revisions are pot necessary.. Only com- Such a numerical standard and the set- or fireproofed with friable asbestos ma- ~
ponent operations that may emif asbes- _ting of numerleqd standards should be terials must be removed from the build-

tos are covered by the provislons; for
example, if no asbestos is added to the
. aggregate dryer, the emissions from the
dryer alone aré not covered. _
The -possibility.that the enfarcement
of the amendments promulgated herein
for asphalt concrete plants may be In
conflict with the enforcement of new-
source performance standards for as-
phalt conctete plants was raised by one
commentator. If Is possible that both the
‘new source performance standard and

. thenational emission standard for asbes-

tos will apply simultaneously to emissions
from some operations at some new.and

~modified plants. Where this occurs, the

visible -emission standard promulgated
hereln applies- fo asbestos particulate
matter, even though it is more restric~
tive than the. opacity regulation of the

* new source -performanceé standard. A-

more stringent standard {s justified when
asbestos Is being._processed because of
the hazardous nature of asbestos.
Comments were recelved that the pro-
posed definition of “fabricating” needed
to be clarified. The Agency reviewed the
defipitionn and determined that changes

" in‘the definition are not necessary. Fabri-

cating includes any type of processing,
excluding field fabrication, performed on
manufactured -products -that contain
commercial asbestos. The Agency ac-

_ knowledges that some component. proc-

esses of asbestos fabricating operations
could generate visible emissions in such
a manner thet the visible emissions do
not contain asbestos generated by the
-process, though.the commentators did
not cite apy specific examples. The Agen-
cy hes observed this-iype of process in
asbestos manufacturing operations. For

. example, visible emissions of organic
materials are somefimes generated dur-
ing the curing of ‘asbestos friction prod-
uets in ' operalions where. ashestos is
bound. into a matrix of non-asbestos
material but the asbestos is not trans-
ferred into the emission stream. Such
operations are in’ compliance with the
standard of ng visible emissions’contain-
ing particulate asbestas material.

‘One commentator stated .that some
field. - fabrication operations “release
significant~ amounts of asbestos. The
Ageficy’s investigation prier to proposal
of the amendments showed that there is
only limited field fabrication of ashestos
products other than insulating products.
The fabrication of friable asbestos in-
sulation {7as determined to be the only
major asbestos.field fabrication source,

- and this is regulated by prohibiting the

use of such-materials after the effective
date of the.amendmenis promulgated
herein. In the judgment of the Adminis-
. trator, the comment did not contain suf-
ficient information to justify including
other categories of asbestos field fabrica-
tion inthe amendments, One commenta-

delayed until accurate asbestos measur-
ing techniques are available.
Demolition and Renovation. Comments
were recelved which suggested that the
proposed renovation provisions should
not apply to operations carried out with-
in buildings, or to operations regulated
by the Occupational Safety and Health
Administartlon (OSHA) fér worker ex-
posure to asbestos. The Agency recognizes
that. there may be less asbestos -emis-
sfons from stripping of friable asbestos
materials within a structwe than from
stripping in an unenclosed area. However,
asbestos from the stripping operation
carried out within a bullding or structure
can be discharged Into the outside air
{from -building ventflation systems, win-
dows_and doors. Further, the disposal of
Iriable asbestos waste materinls gener-
ated by renovation operatfons, which in-
cludes the transport of waste materinls

to a disposal slte, is an emission source .
- that needs to be controlled regardless of

whether the renovation is performed in
the outside air or in buildipgs. In the
Judgment of the Administrator, the con-
trol of such asbestos emissions is neces-
sary and is part of the best available con-
trol technology. The OSHA regulations
(29 CFR 1910.933) require that, *. . .in-
sofar as practicable. . .,” asbestos mete-
rial be removed while wetted effectively
to prevent emission of asbestos In excess

of the specified OSHA exposure Imit, but -

also specifically require that employees
shall be-provided with respirdtory equip-
ment for all spraying, demolition and re-
moval of asbestos materinls. The purpose
of the OSHA standard, fo protect em-
ployees” health, can"be achieved by the
use of respiratory equipment, even In

Ing in sections, to the maximum extent
practicable, before wredking of the bufld-
ing. The stripping of asbestos materials
from the previcusly removed sections
must be accompanied by wetting at alt
temperatures, and the resulting ashestos
waste materials must be wetted at all
temperatures, These procedures do not
Jeopardize wosker safely. Therefore, the
promulgated demolition. provisions are
based on the use of the best avaflable—
emissfon control methods at all temapera-
tures, and these methods are different for
non-{reezing and freezing conditions. i
Another comment, indicated that
sprayed flreproofing was the only fype.
of asbestos material that could cause as-

. bestos emissions to the atmosphere dur~ .

Ing demolition operafions, and that
molded insulation is not readily released
into the air, The Agency has inspected
both types of materials and has found -
that some types of molded insulation
and plaster that contain asbestos are
friable, Therefore, buildings containing
these materials are covered by {he
amendments promulgated herein.
Comments twere -recelved that the
Agency has a responsibility to develop
nsbestds measurement methods and de-
termine by use of measurement methods
whether demolition Is a major source of
ashestos emisslons. The Agency keeps
abreast of newly developed measurement
techniques in the asbestos-industry, and
the development of asbestos measure-
ment technigues Is cturently befng fond~
ed by the Agency. No new Information on
measurement techniques was received in
the comments. The Agency. previously
made the determination that building
demolition is & major source of asbestos

those situations where wetting js not im- emissions, and no new information has
plemented and emissions mgy. produce been submitted to demonstrate that it s

concentrations in'excess of the OSHA ex-
posure Hmit. The extent to which the re-
sulting concentrations in the outslde air

not & major source. Demolition and ren-
ovation operations generate short-ferm
exposures of urban populations to asbes-

are protective of public health fs un- tos. Since promuigation of the demoli-

known. Accordingly, the proposed reno-
vating provisions do not exempt vpera-
tions that are controlled by OSEA regu-
lations. .

Hion regulations on April 6, 1973, new
biological evidence supporting the signif-
{cance of single short-term exposures of
asbestos has been obtained. One-day in~

Two commentators stated that the al- halation exposures fn animal experiments

ternative to the wetting requirement in’

the demolition provisions at sub-freezing

have produced an increase in the in--
cidence of mesothelloma. (Wagner, J. C.,

temperatures should be allowed &t all Berry, G., and Timbrell, V., “The Effiects

temperatures. In contrast, another com-
mentator suggested that suspension of
the wetting requirements at sub<freez-
ing temperatures should be subject to o
permit procedure that would discourage
demolition at sub-freezing femperatures.
The alternative was proposed becauss, in
the judgment of the Agency, worker
safety would be unduly feopardized by
the unsafe footing caused by fce forma-
tion from water use under freezing con-
ditlons. The proposed nlternative 1s less
restrictive on demolion contractors
than o second course of actlon that was

of the Inhalation of Asbestos in Rats”,
Br. J. Cancer 29, pp. 252269, 1978, A
copy of this article s avaflable for inspzc-
tion at the Public Information Reference
Center, Room 2404, Waterside Mzll, 501
M Street, SV, Washingtop, D.C. 20460._It
can be concluded that human asbestos
expasure for periods typically required to
perform demolition and renovation oper~ -
atifons is hazardous. Therefore, the
Agency bas nof changed its pror deter-
mination that bullding demolitlon Is a
mejor source of asbestos emissfons. An-
other commentator was concerned that
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the demolition sources now covered by
the asbestos standard as major sources
were not defined as major sources by the
National Academy of Sciences (NAS)
study, which was cited by the Agency ds

! a basls for the demolition regulation.

The NAS study did not define categories
of asbestos materials other than sprayed
fireproofing as major emission sources
becayse data were available at that time
on fireproofing only. The Agency had
concluded prior to proposing asbestos
standards on December 7, 1971 that any
friable asbestos material used for insu-
lation or fireproofing has & comparable
potential to create asbestos emissions
upon demolition or renovation as sprayed
fireproofing, and therefore these mate-
rials are also covered by the regulations.

Several comments were received stat-
ing that the definitions of “friable as-
bestos materinl,” “asbestos,” and “as-
bestos material” are vague and subjective
and remain constitutionally deficient for
a regulation enforceable by criminal pro-
ceedings. The Agency reevaluated the
definitions and concluded that they are
sufficlently clear that the owners or op-
erators subject to the amendments can
reasonably be expected to understand
these terms, Owners or operators should
be able to identify covered material and
comply with the regulations on the basis
of the definitions supplied.

Comments were made suggesting the
Agency describe more specifically & prop~
ar wetbting operation. The purpose of the
wetting requirements is to reduce the
amount of asbestos dust generated dur-
ing demolition operations, Many differ-
ent procedures would accomplish this;
therefore; the Agency believes that spec~
ifylng such procedures is neither nec-
essary nor appropriate. A new definitién
of “adequately wetted” was added to the
regulations promulgated herein. 'The’

Agency belleves that owners or operators ™

of demolition operations are familiar
with proper wetting procedures. .
Two comments were made stating that
the proposed demolition and renovation
athendments are not emisslon standards
and that asbestos emisslons must be
proved In determining compliance with
the regulations., Congress has specified
that EPA should set emission standards
for hazardous alr pollutants. EPA,
charged with implementing this require-
ment, has determined- that the ferm
“amission standard” includes work prac-
tice requirements designed o Umit emis~
sions. The position taken by the Admin-
istrator on this issue in -the promulga-
tion of the original regulations on
asbestos on April 6, 1973 (38 FR 8820) -
is unchanged here. The demolition and
renovation regulations require certain
“work procedures to be followed., These
f’methods of control are required because
of the impossibility at-this time of pre-
scribing and enforcing allowable numerl-
cal concentrations or mass emission
‘ limitations, One difficulty in prescribing
‘s numerical emission standard is the rel-
ative Inaccuracy of asbestos analytical
methods. Dr. Arnold Brown, testifying in
& recent court case involving asbestos

emissions [United States et al. v, Reserve
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Mining Co. et al., 498 F.2d 1073, 1079, (8th,
Cir., 19741 stated, “It is reasonable to
assume an error in the count of fibers
in’ both water and alr of at least nine
times on the high side to one-ninth on
the low side.” Further testifying on the
same subject, Dr. Brown stated, “. .. I
do not recall having been exposed to a
procedure with an error this large, and
which-people have serlously proposed a
number based on this very poor proce-
dure” Moreover, there is no place to
measure the total emissions from a
demolition or renovation operation. The
Agency has determined that violations of
the work practices -specified in the
demolition section will result in emissions
of asbestos. Considering these facts, the
prescription of work practices is not only
a legally permisgible form of an emission
standard, but also the only practical and
reasonable form,

Waste Disposal. A number of com-
mentators questioned the relationship
between the proposed no-visible~emis-
sions requirements in the proposed
asbestos waste disposal provisions and
the alternative methods for complying
with the requirement. The following
points were included in the comments:

1, Can any of a varlely of waste dis-
posal methods be used to meet the no-
visible-emissfons limit?

2, Various other methods of disposal
should be specified as alternatives.

3. The inclusion of a no-visible-emis-
sions requirement in portions of the
alternative methods of compliance is a
paradox. ‘,

4. Various alternatives are either not
feasible or are unnecessary for some
specific waste disposal operations,

As stated in §§ 61.22 (}) and (k) of the
proposed and promulgated amendments,
a requirement for affected sources that
dispose of asbestos waste is no visible
emissions during weaste disposal opera-
tions. This provides affected sources fiex-
ibility in developing and using those dis-
posal techniques most suitable to individ-
ual needs. The Agency recognizes that
the best available disposal methods for
some of the sources may not be capable
of preventing visible emissions during a
minor portion of some of the disposal
operations. Therefore, alternative meth-
ods of compliance that represent the best
avalilable disposal methods haye been in-
cluded in the regulations. Sources axre not
required to use these methods; they may
use other methods that achieve no visible
emissions. However, sources may elect to
use one of the specified alternatives.
Some of these alternatives result in no
visible emissions; others may not. For
those alternative methods that may not
be capable of preventing visible emissions
during all portions of the waste .disposal
process, a2 requirement has nevertheless
been Included that there be no visible
emissions from those portions of the
process that can achieve this perform-
ance level. The listing of a particular
method of waste djsposal as an alterna-
tive method of compliance does not im-
ply that the method is universally ap-
plicable or that the use of the method
1§ necessary to achieve no visible emis-
sions.

Filed: 02/27/2015

Some comments questioned whether
the proposed amendments would apply
to asbestos waste disposal sites that wero
inactivated prior to the publication of
the proposed amendments, Regulationy
established under section 112 of tho Act
are applicable to both ‘existing sourcey
and new sources. The amendments cover
previously inactivated sites as well ag
sites that become inactive in tho futuro.
However, the proposed amendments havo
been revised as discussed in “Changes to °
the Proposed Amendments” so that only
owners of sites which have been opor-
ated by asbestos mills, manufacturing
plants, and fabricating plants subject to
the asbestos standard must comply with
the asbestos amendments proposed herc-
in for Inactive asbestos waste disposal
sites.

Several commentators suggested that
certain types of asbestos waste disposal
sites should be excluded from the pro-
posed amendments, depending upon the
the rate at which asbestos waste is de-
posited at the site, the percentoge of
the total waste that is asbestos, the {tla-
bility of the ashestos waste, and tho ox-
tent to which the site is in active opern-
tion. These comments were considered,
but no changes in the proposed amend-

‘ments were made as a result of tho

Agency’s reevaluation, Xt would bo ox-
tremely difficult to enforce regulations
that depend on the rate or nsbestos con-
tent of waste deposition. Further, tho
provistons promuigated herein shift tho
focus of the waste disposal requirements
away from the site operator to tho gon-
erator of the waste. Because of this, tho
burden of the requirements on a wasto
disposal site operator who accepts only
a very small quantity of asbestos wastoe,
and who the commentators desiro to
exclude from the regulations, is largoly
removed.

A comment was made that the pro-
posed amendments could cause consid-
erable hardship to small users of asbestos
because some waste disposal sites may
no longer accept ashestos wastes. Thore
are an estimated- 5,000 wasto disposal
sites in the U.S. which meet the stand-
ards of a sanitary landfill. A proporly
operated sanitary landfill complies with
the soll-covering reéquirements of the
amendments, and therefore will he af-
fected only slightly by handling asbestos
wastes. Accordingly, the Agency belleves
that small manufacturers and users of
asbestos will not encounter sévere prob-
lems in complying with the amendments
for waste disposal sites. |

Two commentators were concerned
that the proposed waste disposal provi-
slons would cause serlous problems in
contract hauling arrangements: and-in
the use of private landfills, munlcipal
landfills, and waste disposal sites leased
by generators of the asbestos wasto.
Since the generator of the waste hos
the direct responsibility for complinnco
during the transport of wasto and for
disposing of the waste at a properly opor- .
ated disposal site, the Agency belloves:
that problems in contract hauling ar-;
rangements can be avolded if the gener«!
ator Institutes proper waste handiing
practices, The Agency also belleves thab
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the deletion in the pramuigated amend- - cury concenlrntion of the sludge has

ments-of some of the proposed require-
slens will

ments for_posting -of

remove many of the potential problems
that-were of concemm. Further changes
to the proposed amendments were judged

. unnecessary because they impose few-

“-additional- requirements on disposal
sites, such as municipal sanitary landfll
- sztas that are properly operated. -
A comment suggested that bags whjch
_. Dbreviously held commercfal asbestos
" should be exempt’if the bags have been
_.cleaned sufficiently so that shaking the
bags will not generate visible emissions
of asbestos particplate matter. Even if
such wastes de not produce visible emis~
- sions during the subsequent processing,
transporting and depositing operations
at a waste- disposal site, there is a need
for ensuring proper ultimate waste dis-
posal because such bags still are lkely to
contain résidual asbestos. The Agency

belleves that regulations are needed for:

~ this purpose and also for the-purpose of
ensuring that emissions from the cited
‘method of .cleaning bags are properly
controlled. Accordingly, the disposal. of
bags-that have been cleaned in the man-
ner described has-not been exempted
from - -the amendments promuligated
hereln.

"Comments’ we.re recewed which stated
that the proposed waste disposal provi-
sions”would probably preclude the dis-
posal of waste asbestos cement pipe In
commercial landfills, It -is the Agency’s
judgnmient  that commercial _landfills-
which comply with.the -regulations will
be available. Furfher, the pipe crushing
operation that Is conventionally carried
out during compaction at the -disposal
site-can alternatively bé performed and
. controlled by gas cleaning equipment at
a stationary crushe.r.

R ME,RCURY - .
- cmm:z:s IO PROPOSED AMENDMENIS

. 'The  proposed deﬁmtion of “sludge
dryer” has been revised o indicate more
clearly that only sludge drying opera- .
tions that are_diréctly heated by com-
bustion gases are covered by the amend-
" ‘ment. “The amendment does not apply to
devices that dre indirectly heated, such
as secondary mercury recovery furnaces.

A comment suggested that daily sludge
sampling and anzalysis should be required
to reveal potential variations in mercury
. content of the sludge. The daily averages
of -sludge mercury content-are not ex-
pected to vary significantly, and ‘the
Agen€y believes that the added cost to
the owners or operators of such sources
for daily sampling and analysis of sludge

-Is not justified. Variations In mercury
concentration of sludge can .occur ovér
longer periods of time, however, and a
requirement has been added that all fa-
cilities for which emissions are in excess
of 1600 grams per day as determined by
the initlal complance test must monitor
on a yearly basis with the sludge sam-
pling method. Tn addition, the Agency
has authorltytorequ&st sludge sampling
end analysis, or stack sampling, and will
exercise this authority whenever there
"are Indieations that a change in mer-

occurred that - would <ign1ﬂcantls' in-
crease mercury emissions.

One commentator suggested ceveral -
revisions to procedures in the proposed
sludge testing method, Method 105. The
procedures were xeevnlunted and the
method has been changed where Lppro-
priate. The proposed section 3.1.3 of .
Method 105 specified o 10 percent solu-
tion of stannous chloride as an clternn-
tive to stannous sulfnte. One comment
stated that it was inapproprate to re-
quire any solution percentsge. The
Agency agrees, and the requirement has
been deleted. Another comment sug-
gested that the required use of mercure
chloride of Bureau of Standnrds purity
to prepare the mercury stock solution is
not necessary becnuse the precision of
the method does not demond such purity.
The Agency agrees with this comment,
and the method has been changed to
permit the use of reagent grade mercuric
chloride. The comment’ vzas made that
mercuric solutions should not be pre-
pared in plastic containers. The Agency
is in general agreement with this and
a statement to this effect has been added
to Method 105. Section 4.1.1 of the
method specifies that the, “
pling -devices, glassware and reagents
should be ascertained free of significant
amounts of mercury.”” A major source of
mercwry ~contaminatior occurs when
sample solutions and reagents come into-
contact with mercury-contaminated con-
tainers. A comment indicated that a spe~
‘cific quantity should be stated to indicate
how much mercury is considered “sig-
nificant.” The Agency belleves that the
specification of. an amount of mercury
contamination is inappropriate because
such an amount would be very difficult to
measure. The mercury contamination of
containers can be reduced to an insig-
nificant amount by properly cleaning
such containers before use. The proposed
paragraph has therefore been changed
to specify that sample containers shall
be properly cleaned before use by rins-
ing with.nitric acld, followed by rinsing
with distilled water. Another comment
- suggested that the possible interferences
with the analysis of mercury in sludge
shounld be delineated and that preventa-
tive measures should be given. In re-

sponse, two references in which such in-'

terferences. are discussed have been
‘added to Method 105,

ADDITIONAL COMUENTS

The Agency has determined that an
ambient air mercury concentration of 1
microgram per cubic meter averaged
over a 30-day perfod will protect the
public health with an ample margin of
safety. The maximum allowable mer-
cury emissfon for sludge incineration and
drying plants was calculated, by use of
meteorological modeling techniques us-
Ing restrictive dispersion conditions, that
would not result in this ambient concen-

tration. being exceeded. The resulting
maximum allowable emissfon is 3200
grams of mercury per day.  Numerous
comments were received that questioned
the methodology used to calculate this

emission limitation. Severnal comments-
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questioned the derivation of the ambient
concentration of 1 microgram per cubic
meter, 30-day aver2ge, and indicated
that this. level should be lower. The
Agency evalualed these comments, bunt
determined that né new information had
been precented. that had not been pre-
viously considered in the derivation of
this allowable concentration. Another
commentator stated that the restrictive
meteorologicel conditions used for sew-
age sludge incineration and drying plants
do not represent the ‘“tworst case” mete-
vrological conditions, and discussed 2
specific existing facilily as an example.
The Agency anzlyzed this comment con-
sldering the meterological conditions and
topography at the specific site mentioned
in the comment and concluded that, even
with o mercury emission of 3200 grams
per day, the public will be protected with
an ample margin of safety at the cited
facility. A copy of the Agency response
to this comment is available for inspec-
tion at the Public Information Reference
Center, Room 2404 Waterside Mall, 401-
M SE, Wash,, D.C. 20460. The Agency
knows of no studge incineration or drying

facllity where the amblent guideline level _

of one microgram of mercury per cublc
meter, 30-day average, will be exceeded.
‘The following comments stating that, the
proposed emission Hmit Is too stringent
or that additional studies are needed
before promulgation were received:

1, The proposed emisslon limit pro-
vides an excessive salety factor for some
plant locations,

2. The proposed emission nmib should
be based on plant size, allowing larger
emisslons for larger plnnm

3. The intent of the proposed amend- -

ment seems to be to lmit the size of new
plants and require disposal of sludge
by nitermnative methods.

4. The regulation seems to be exces-
slvely stringent in order to simplify the -
administration of the standard for mul-
tiple sources.

5. There Is not enough Information fo
Justify promulgating the amendment at
this time; the promulgation should ke
delayed until further studles are made.

In contrast, several comments sug-
gested that the proposed emission limit
was too lenient. Since the emission Iimi-
tation fs related to an ambient concen-
tration, it would be Inappropriate to
allow higher emissfons for Iarger plants.

Concerning plant Jecation, it would be

impractical to specify a different emis-
sion limitation for each present or future
ylant Jocation which reflected Iocal
meteorological conditions. Moreover, sec~
tion 112 of the Act provides for a na-
tionnl standard, and the Administrator
has set this standard at a level which
will prevent exceeding the specified safe
ambient level at all locatioms. ‘The
Agency determined that there Is suffi-
clent Information to justify promulgat-
ing emisslon regulatfons for sludge in-
cinerators and no data aor inrarmaﬂun
were presented that wonld
ing the mercury emission Hmit of 3200
grams per day.

A comment was made that the impact
of multiple sources of m emis-
slons was not addressed in the dexivation
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of the nationel emission standard for
mercury. While the standaxrd does_not
inciude special provisions for multiple
sources, it does provide a large safety
factor at many sites and this provides a
measure of protection against the mul-
tiple source problem. The Agency knows
of no location where existing muitiple
sources of mercury will causé the am-
bient guideline level of one microgram
of mercury per cubic meter, 30-day aver-
age, to be exceeded. The Agency must
approve gl new construction or modifi-
cation of sources regulated by- the
mercury stendard, During the review of
such construction or modification, the
Agency will assess the impact that the
new or modified sources have on the
amblent mercury concentration. If the
Agency discovers a situation where a
source can cause the guideline ambient
concentration to be exceeded, the na-
tional emission standard will be reevalu~
ated. In addition, local planning agencies
have the capability to prevent multiple
source pollution problems through

proper land use planning. The Agency
urges these local agencies to consider
the impact of multiple sources on such
problems as mercury alr pollution when
making planning decislons,

Comments were ,recelved that ques-
tioned whether all sludge incineration
and drying plants are major sources of
mercury emissions that must demon-
strate compliance with the standard. All
of these facilities have the potential to
emit mercury; the. amount of mercury
that Is emifted depends upon the
mercury content of the sludge and the
sludge incineration or drying rate. Ac-
cordingly, all such facilities must dem-
onstrate compliance with the emission
limitation promulgated herein.

A comment was recelved that the
economic impact of the proposed amend-
ments on some large facllities may be
1arge, since there may be few or no alter-
natives for sludge disposal. The Agency
estimates that the largest mercury emis-
sion from an existing sludge incinerator
or dryer is approximately 500 grams per
day, which is approximately one-sixth of
the maximum sallowable emission, The
time perlod over which sludge genera-
tlon would increese in excess of six-fold
should provide sufficlent lead time for
planning an economically. feasible alter-
nate method, if it is required.
The Agency therefore does not foresee &
significant economic impact for the near
future at any .sludge incine:atlon or
drying plant.

Several comments stated that other
sources such as ore processing plants,
mercury compound manufacturing
plants, industrial waste Incinerators,
coal-fired power plants, and rooms
palnted with mercury-containing paints
should be investigated and regulated it
necessary. The Agency previously inves-
tigated mercury {ons from nonfer-
rous smelting plants, secondary mercury
production plants, coal-fired power
plants, and solld waste incineration
plants, and determined that these
sources do not emit mercury in such
quantities that they are lkely to cause
the amblent mercury concenfration to
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exceed one microgram per cublc meter.
‘The Agency: has regulated all sources
thet may reasonably be expected to
cause an amblent mercury concentra-
tilon of -as much as one microgram per
cubic meter, 30-day average. However,

-the Agency will continue s policy of in-

vestigating any source of mercury that
it has reason to beleve has the potential
to endanger the public health. !

Ancther comment stated that -the
Agency should give specific suggestions,
or references should be provided, for dis-
‘posing of mercury-containing sludges on
land in a manner that would protect
water resources. The Agency’s Office of
Water and Hazardous Materials is pre-
paring technieal publications on various
alternatives for the disposal of sludges,
and such materials should be available
in the near future.

Several comments were made on the
mercury collection efficlency of water
scrubbers. One commentator suggested
that the mercury, colection efficlency of
individual water scrubbers should be as-
sumed' fo be zero fof purposes of deter-
mining compliance, until- positively
proven otherwise. Another commentator
stated that the proposed sludge sampling
method should take into account the
amount of mercury that would be col-
lected by a scrubber. The Agency has de-
termined that the requirements of the
standard are adequate. No credit for
mercury removed by water scrubbers is
allowed when compliance is determined
by sludge sampling and analysis; how-
ever, if the mercury stack measurement
method is used to determine compllance,
only the amount of mercury, emitted to
the outside air {s measured and any mer-
cury .collection by the system is taken
into account. The Agency has determined
that sludge sampling and analysis can
be used as an slternative method fo de-
termine maximum. mercury “emissions,
because it is sufficlenfly acaimrate. The
method is also inexpensive when com-
pared to a complete stack test.

The following comments were received
which suggested changes to Method 105
for sludge sampling:

1. A 5 percent pofassium perman.,a.nate
solution is difficult to prepare, and a
saturated solution should be required.

2. Potasslum permanganate should be
used 1o stabilize mercury solutions.

3. Hydroxylamine hydrochloride can

be used in place of the uncommon salt gec.

sodium chloride-hydroxylamine ‘sulfate
to reduce excess potassium permanga~
nate.

- Solutions of 5 percent potassium per-
manganate can be prepared at room
temperature. The Agency has no experi-
ence In using potassinm permanganate
{o- stabilize mercury solutions, and has
not used hydroxylamine hydrochloride
to reduce excess potassium permanga-
nate. The method has proved to be sat-
isfactory without the use of the suggested
reagents. The Agency believes that the
suggesbed changes are not necessary and
the method has not been revised o ac-
commodate these suggestions,

ENVIRONMENTAL AND ENERGY IMPACT

Environmental impact statements
must accompany npational emission

.
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standards for hazardous air pollutants
approved for proposal niter October 14,

1974. Thoe amendments recommended for
promulgation were approved for proposal
prior 4o this date, and an environmental
impact statement has not beon prepared.

The environmental impaot of tho stand-
ards has been assessed, however, and {9
discussed In the bn.ckgnnmd informa-
tion document (EPA-450/2-74-000a) for
the proposed standards and in the pre-
amble (39 FR 38064) to the proposed
standards. ~

The energy impact resulting from tho
control of asbestos waste disposal opora-
tions at asbestos emission sources and at
waste disposal sites 1s expected to bo in-
significant since this waste is already col-
lected and deposited at waste dispoy
sites. Only a relatively small quantity of
additional waste material is generated oy
a result of better control of particulato
emissions from manufacturing and fab-
rication sotrces covered by the standnrd.
The major energy impact of the amend-
ments is that resulting from the oporn-
tion of fabric Ailtration devices at manu-
facturing and fabrication plants. It 14
estimated that approximately 170 bag-
houses of 1000 acfm capacity will bo ro-
quired to comply with the amendmonts,
The operation of these control devices
will require the consumption of 2.5 mil-
lon kilowatt hours por year, which is
equivalent to 3900 bmyrels per yenr of
Number 6 fuel ol at the power generat
ing station. The energy impact resulting
from the NESHAPS amendment 15 small
and is justified by the increased control
of asbestos emissions.

There is no energy impnot that results
from the regulation of mercury emissions
from sludge incinerators and dryers.

Effective upon promulgation.

(Sec. 112 ond 114 of the' Clean Air Aot, na
amended (42 US.0. 18670-7 and 0))

Dated: October 3, 1875,

JOHN QUARLEY,
Acting Administrator,

Part 61 of Chaptler I, Title 40 of tho
Code of Federal Regulntions is amendod
as follows:

1. The table of sections Is amended ng
follows: ,

Subpart A~General Provisions

L] L] [ ] L ] [ ]
61.17 Olrcumvyvontion,
L 4 * > L ] 7

Subpart B—Natlons! Emisston Standard for
. Asbestos

» L ] > L ) L
6125 Waste disposal sites,
. .. . . L

Subpart E—Natlonal Emission Standard for
Mercury

[ ] * . . ]
61.54 Sludgo sampling,
61.66 Emission monitoring.

» . * - L]
. Appendix B—Test Methods /-
- . . . - *

Method 105—Method for dotermination of
mercury In wastowator treatmont
plant sowage Bludges,

14, 1975
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2. The authority citation at the end tions in which -load-supporting struc- prohibited, except for temporary road-
of the table of sections for Parb 61 is tural members are wrecked or taken out  ways on an area of asbestos ore deposits.

_xevised to read as follows: are excluded.

-The deposition of asbestos tailings or Bs- _

" AUTHORITY: Secs. 112 and 114 of the Clean (n) “Plapned renovation” means a bestos-containing waste on -roadways
Alr Act, as amended by sec, 4(a) of Pub, L. renpvation operation, or & number of covered with snow or ice is considered

91-604, 84 Stat. 1678 (43 US.C. 1857c-7, 1857 such operations, in which the amount
) - of. friable asbestos material that will be

“surfacing.”

{¢) Manufacturing: There.shall ke no

R Y S Srchyies - -removed or-stripped within a given pe- visible emisslons to the outside air, ex-

SutgpartA-‘-—Gener.al Provisions riod of ime can be predicted. Operations cept as provided in paragraph (f) of this

» 3. Section 61.14 is amended by revising  that are individunlly non-scheduled are section, from any of the following op-

paragraph” (c), and adding paragraph jncluded, provided a number of stich op- erations if they use commercial asbestes

(d).. The revised and added paragraphs erations can be predicted to occur during or from any buflding or structure in
- -read as follows: _ - s - a given perjod of time based on operating which such operations are conducted.

'§ 6114 . Source test and analytical meth- experience, N
ods. . - - (o) “Emergency renovation” means a
.- . . s e r‘ellagvatlon opern&oan t.hn.tt.resu‘]itsislmmn
() The Administrator may, after no-~ Sh oo, Unekpected event, and is not 2
-ticé to the owner or operator, withdraw fa. e;l vation. 01; ons necessl
_approval - of an ~alternative method meb;(!l; &ﬁgﬁ?ﬁme ailures of equip-

granted under paragraphs (a), (b) or “ »

(@ of this section, Where the test results (P, Adequately wetted” means suf-
ing an alternative method do not ade- Lciently mixed or conted with water or
qumuately indicate: whether g source is fn 2B, aqueous solution to prevent dust

> emissions
compliance -with a standard, the Ad- . »
inistrator require the use of the (q) “Removing” means taking out frl-

_ - reference method or.its .equivalen.  2Pi@ 8sbestos materlals used to insulate

(d) Method 105 in-Appendix B to this OF fireproof any plpe, duct, boller, tauk,

- part is hereby approved by the Adminis- reactor, turbine, furnace, or structural

trator as -an. alternative method for Xnember from any bullding, structure,
sources subject to § 61.53(b). . facility, or installation.

-asfollows: -. n . Eollll or nreprponni’ from tgg,pl;;o, duct,
. . . oiler, tank, renctor, turbine, furnace
§61.17  Gircumvention. or structural member, ’

" "No .owner or operator subject to the (s) “Fabricating” means any process-

-provisions of this part'shall build, erect, ing of a manufactured product contain- —

-install, or use any article, machine, ing commerclal asbestos, with the ex-

equipment, process, or method, the use of ception of processing at temporary sites
which conceals an emission which would 'iolrJ the co%stmcﬂlgi or mptgmtion of

otherwise constitute a violation of an tal-
applicable dard. Such com ent bulldnlggs. structures, facllitles or ins!

. includes, but is not limited 1o, the use'of () ';'Inactive waste disposal sita”
- gaseous dilutanis to achieve compliance means any disposal site ﬂ‘f portion

with 3 visible emissions standard, and theyeof whers sdditional asbestos-con-

tion to avold coverage by & standard that jted and whers the surface is xot dis-
applies only to operations larger than & tyrhed by vehicular traffic, -

specifiedsize. - . : (u) “Active waste disposal site” means
Subpart B—National Emission Standard 20y disposal site other than an inactive
. for Asbestos site.

paragraph (§) and adding parsgraphs waich motor vehicles travel includiog,

T, @, m), @, ), (0, @, @, (5, dbut not limited to, highways, roands,

—_ & “Frighle asbestos material” means

@), W, (v), and (w). The revised and Streets, parking areas, and driveways.

(10) The manufacture of shotgun
(1) The manufaciure of asphalt con-

rete. -

(d) Demoliion and renovation: The
requirements of this paragraph shall
apply to any owner or operator of a
demolition or renovation eperation who
intends to demolish any institutional,
commercial, or industrial buildng (n- .
cluding apartment buildings having more
than four dwelling units), structure,
faciitty, Installation, or portion thereof
which contalns any pipe, duch, boiler,
tank, reactor, turbine, furnace, or struc-
tural member that iIs insulated or fire-

- (r) “Stripping” means taking off fri- .
4. A fiew §61.17 is added to subparb A able asbestos materials used for insula- ~Proofed with friable ashestos material,

except as provided in paragraph (d) (1)

of

this section; or who intends to reno~

vate any institutional, commercial, or in-
dustrial building, structure, facility, in-
stallation, or portion thereof where more
than 80 meters (ca. 260 feetd of pipe in-
sulated or fireproofed with frisble as-
bestos material are stripped or removed,
or more than 15 square meters (ca. 160,
square feet) of friable asbestos material
used to insulate or fireproof any duct,
boiler, tank, reactor, turbine, furnace, or
structural member are stripped of re-
the piecemeal carrying out of an opera-  taining waste material will not be deposs- V5%

(1)) The owner or operator of a

demolition operation is exempted from .

th

o requirements of this paragraph pro-

vided, (1) the amount of friable asbestos
material in the bullding or portion
T it _ . » thereof to be demolshed is less than 80
~ 5. Section 61.21 is smended by revising (V) “Roadways’ means surfaces ol pmeters (ca. 260 feet) used to insulate
plpes, and less than 15 square meters (ca.
160 square feet) used to insulate or fire-
proof any duct, boller, tank, reactor, tur-

. added paragraphs read as follows: (W) ."Asbesbos-conta.!nlpg waste mate- bine, furnace, or structural member, and
§ 61.21, “Defimitions. - rial” means any waste which contains (2) the notification requirements of par-
M N « o -  commercial asbestos and {5 generated by agraph (4 (1) 4D are mek

, & source subject to the provisions of this

(i) Written notification shall be post-

() “Demolition” means the wrecking' sybpart, including asbestos mill tailings, marked or delivered to the Administrator

or taking out of any load-supporting control device-asbestos waste, frinble as-
structural member and any related re-- ‘bestos waste materfal, and bags or con-
msa mercial asbestos.

6, Section 61.22 is amended by amend-

powder, when dry, by hand pressure.

= () “Control device asbestos waste” read as follows:

means any asbestos-containing. waste

- material that is collected in a pollution § 61.22 Emission standard.

control device. . . - . . .
* - (m) *‘Renovation” means the remov- - (b) Roadways: Tho surfacing of road-

at
of

of

least 20 days prior to commencement
demolition and shall include the in-

11,10"?“11}1,3 a]-g}' Sﬁ'lppin%'°f friable asbestos tainers that previously contained com- formation required by paragraph (d) (2)

this section, with the exception of the

: Fo information required by paragraphs (d)
- any material that contains more than 1 ing paragraphs (c) and (e), revising (2) (11}, (vD, (vil), (viiD, and (ix), and
- percent-asbestos by weight and that can  pgragrgphs (b), (@), (), and () and shall state the measured or estimated

be crumbled, pulverized, or réduced %0 ‘g4ding paragraphs (h), G, (), (), and amount of friable asbestos material nséd

Q). The revised and added paragraphs for insulaton and fireproofing which is

present. Techniques of estimation shall

be

explained.
(2) Written notice of intention to de-

molish or renovate shall be provided fo

th

o Administrator by the owner or opera-

ing or sixippink of friable asbestos mate- ways with ashestos tallings or with as- “tor of the demolition or renovation oper-
rial used to insulate or fireproof any bestos-containing waste that is gencr- ation. Such notice shall be postmarked
. Dipe,-duct, boiler, tank, reactor, furbine,. ated by any source subject to paragraphs or delivered to the Administrator at least
. furnace; or structiural member. Opera- (c), (@, (e} or (h) of this sccton Is 10 days prior to commencement of demo-

- .
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lition, or as early as possible prior to
commencement of emergency demolition
subject to paragraph (d) (8) of this sec-
tion, and as early as possible prior to
commencement of renovation. Such no-
gce shall include the following informa-

on:

(1) Name of owner or operator.

(11) Address of owner or operator.

(ii1) Description of the building, struc-
ture, facllity, or installation to be de-
molished or renovated, including the
size, age, and prior use of the structure,

and the approximate amount of friable

asbestos materia]l used for insulation and
fireproofing,
(iv) Address or location of the build-
ing, structure, facility, or installation,
(v) Scheduled starting and comple-
tlon dates of demolition or renovation.
(vl) Nature of planned demolition or

Tenovation and method(s) to be em-

ployed. . .
(vi) Procedures to be employed to
meet the requirements of this paragraph
and paragraph (}) of this section.
(vill) The name and address or Joca~

tlon of the waste disposal site where the -

friable asbestos waste will be deposited.

(iX) Name, title, and authority of the
State or local governmental representa~
tive who has ordered & demolition which
i3 subject to paragraph (d)(6) of this
section, o

(3) ) For purposes of determining
whether a planned renovating operation
constitutes a zrenovation within the
meaning of this paragraph, the amount
of friable asbestos material to be re-
moved or stripped shall be:

(A) For planned renovating opera-
tlons involving individuslly non-sched-
uled operations, the additive amount of
" frlable asbestos material that can be pre-
dicted will be removed or stripped at &
source over the maximum period of time
for which a prediction can be made. The
petiod shall e not less than 30 days and
not longer than one year. ,

(B) For each planned renovating op-
eration not covered by paragraph (d) (3)
() (A), the total amount of friable as-
bestos materlal that can be.predicted
will be removed -or stripped at a source.

¢ For purposes of .determining
whether an emergency renovating op-
eration constitutes a renovation within:
the meaning of this paragraph, the
amount of friable asbestos material to
be removed or stripped shall be the total
amount of friable asbestos materlal that
will be removed or stripped as a result

of the sudden, unexpected event tha.t.

necessitated the renvvation.

(4) The following procedures shall be
used to prevent emissions of particulate
asbestos material to outside alr:

() Friable asbestos materials; used

to insulate or fireproof any pipe, duct,
. boller, tank, reactor, turbine, furnace,
or structural member, shall be removed
from any building, structure, facility or
installation subject to this paragraph.
Such removal shall occur before-wreck-
ing or dismantling of any portion of
such-building, structure, facility, or in-
stallation that would break up the fri-
able asbestos mnaterlals and before
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wrecking or dismantling of any other
portlon. of such building, structure,
facility, or installation that would pre-
clude access to such materials for sub-
sequent removal, Removal of Irilable
asbestos materials used for insulation
or fireproofing of any pipe, duect, or
structural member which are encased in
concrete or other similar structural ma-
terial s not required prior fo .demoli-
tion, but such material shall be ade-
quately wetted whenever exposed dur-
ing demolition.

, @) Friable asbestos materlals used
to insulate or fireproof pipes, ducts,
bollers, tanks, reactors, turbines, fur-
naces, or structural members shell be
adequately wetted during stripping, ex-
cept as provided:in paragraphs (d)(4)
av), (d)(4) (vi) or (d)(4) (vil) of this
section.

i) Pipes, ducts, bollers, tanks, re=
actors, turbines, furnaces, or structural
members that are insulated or fire-
proofed with friable asbestos materials
may be taken out of any building, struc-
ture, facility, or installation subject to
this paragraph as unifts or in sections
provided the friable asbestos materials
exposed during cutting or disjointing axe
adequately wetted during the cufting
or disjointing operation.
shall not be dropped or thrown to the
ground, but shall be carefully lowered
1o ground level,

(iv) The stripping of friable asbestos

materials used to insulate or fireproof
any pipe, duct, boiler, tank, reactor, tur-
bine, furnace, or structural member that
has been removed as & unit or in sections
as provided In paragraph (d) (4) (i) of
-this section shall be performed in ac-
‘cordance”with paragraph (d)(4) (ii) of
this section. Rather than comply with
the wetting requirement, a local exhaust
ventilation and collectlon system may
be used to prevent emissions to the out-
side air. Such local exhaust ventilation
systems shall be designed and operated
to capture the asbestos particulate mat-
ter produced by the stripping of friable
asbestos material. There shall be no
visible emissions to the outside alr from
such local exhaust ventilation and col-
lection systems except.as provided in
paragraph (f) of this.section.

(v) Al {riable asbestos materials that
have been removed or siripped shall be
‘adequately wetted to ensure that such
materials remain wet during all remain-
ing stages of demolition or renovation

-and related handling operations, Such
materials shall not be dropped or thrown
to the ground or a-lower floor. Such ma-
terlals that have been removed or
stripped mnore than 650 feet above
ground leyel, except those materials re-
moved as units or in sections, shall he
transported to the grofind via dust-tight
chutes or containers.

(vl) Except as specified below, the wet-
ting requirements of this paragraph are
suspended when the temperature at the
point of wetting is below 0°C (32°F).
“When friable asbestos materials are not
wetled due to freezing temperatures, such
materials on pipes, ducts, bollers, tanks,
reactors, turbines, furnaces, or structural

Such wunits .
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members shall, to the maximum extent
possible, be removed as units or in seo-
tlons prior to wrecking. In no case shall
the regquirements of parsgraphs (d) (4)
(v) or (d)(4)(v) be suspended due to
freezing temperatures. P

(vil) For renovation operations, local
exhaust ventilation and collection sys-
tems may be used, instend of wetting ns
specified in paragraph (d) (4) (41), to pro-
vent emissions of particulate ashestos
material {o outside air when damage to
equipment resulting from the wetting
vyould be unavoidable. Upon request and
supply of adequate information, the Ad-
ministrator will determine whether dam-
age to equipment resulting from wetting
to comply with the provisions of this par«
agraph would be unavoidable. Such local
exhaust ventilation systems shall be de-
signed and operated to capture the ashes-
tos particulate matter produced by tho
stripping and removal of friable asbestos
material. There shall bo no visiblo emig~
sions to the outside air from such local
exhaust ventilation and collection sys-
tems, except as provided in paragraph
) of this section. .

(5) Sources subject to this paragraph
are exempt from the" requirements of
§§ 61.05(a), 61.07, and 61.09.

(6) The demolition of a bullding, struc-
ture, facilify, or installation, pursuant o
an order of an authorized representativo
of a State or local governmental ageonay,
issued because that building is structitr-
ally unsound and in danger of imminent
collapse is exempt Irom all but the fol-
Jowing requirements of paragraph (d) of
this section: ’

(i) The notification requirements speo=
ified by paragraph (d) (2) of this sectlon;

* (1) The requirements on stripping of -

{friable asbestos materials from proviously
removed units or sections ag specified in
paragraph (d) (4) Qv) of this section;

(i) The wetting, ns specified by para«
graph (d) (4) (v) of this section, of fri~
able asbestos materialy that havo been
removed or stripped;

{iv) The portion of the structure being
demolished that contains friable asbes-
tos materlals shall be adequately wetted
during the wrecking operation.

(e) L I I ]

(2) Any owner or operator who in-
tends to spray asbestos materials which
contain more than 1 percent asbestos on
a dry welght basis to insulate or fireproof
equipment and machinery shall report
such intention to the Administrator at
least 20 days prior to the commencement
of the spraying operation. Such report
shall include the following information:

(> Rather than meet the no-visiblo«
emission requirements as specified by
paragraphs (a), (¢), (@, (e), (h), O,
and (k) of this section, an owner or op-
erator may elect to use the methods spco-
ified by §61.23 to clean emissions con-
taining particulate ashestos material bo-
fore such emissions cscape to, or are
vented to, the outside atr.

(g) Where the presence of uncombined
water Is the .sole reason for fallure to
meet the no-visible-emission requiro-
ment of paragraphs (a), (c), (d), (o),
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@), @, or GO of this section, such fall-
ure shall not be g violation of such emis-
sion requirements, -

~. (h) Fabricating: There shall be no _

visible ‘emissions to-the outside air, ex-

~ -cept as provided in paragraph () of this

section, from any of the following op-

erations if they use commercial asbestos

or from any building or structure in
which such operations are conducted.

= (1) The fabrication of cement building
_products. . . .

. (2) The fabrication of friction prod-

+ ucts,.except those operations that pri-

" marily install asbestos friction materials

on motor vehicles. -

(3) The fabrication of_cement or sili-

- cate board for ventilation hoods; ovens;

electrical panels; laboratory furniture;

bulkheads, partitions and ceilings for

, marine construction; and flow control

devices for'the molten metal industry.
——(1) Insulating: Molded Insulating ma-
terials which are friable and wet-applied
insulating materials which are friable
- after drying, installed after the effective
. date of these regulations, shall contain
no commercial asbestos. The provisions
of this paragraph do not apply to insu-
“lating materials which are spray applied;
such . materials are regulated under

-~ - §61.22(e). - -

3

(3) Waste disposal for manufacturing,
fabricating, demolition, renovation and
" spraying operatiohs: The owner or op-
erator of any source covered under the
provisiohs of paragraphs. (¢), (d, (e),
or (h) of this section shall meet.the fol-
lowing.standards: ) -
(1) There shall be no visible emissions
-to the outside air, except as provided in
paragraph (3)(3) of this section, dur-
ing the collection; processing, including

- incineration; packaging; transporting;

or deposition of any asbestos-containing

~ waste material which is generated by
such source. e

(2) ‘All-asbestos-containing waste ma-

. terial shall be deposited at waste dis-

" - posal sites which are operated in accord-

" - twaste disposal sites which are operated-

ance with the provisions of § 61.25.

¢3) Rather than meet the requirement
of paragraph (J) (1) of this section, an
owner or -operator may elect to use

. either of the disposal methods specified
.under () (3) d) and (i) of this section,
or an alternative disposal method which
"has received prior approval by the Ad-
ministrator: ° -~ - :
© () Treatment of ashestos-containing
. waste material with water:
- (A) Contral device asbiestos waste shall
be thoroughly mixed with water into a
slurry and other asbestgs-containing
waste material shall be adequately
wetted. Theré shall be no visible emis-
sions to the outside air from the collec-
tion, mixing and wetting operations, ex-
cept as provided in paragraph (f) of this
section. oL . .

(B) After wetting, all asbestos-con-
taining waste. material ‘shall be sealed
into leak-tight containers while wet, and
such containers shall be deposited at

in accordance with the .provisions of

- §61.25.

(C) The contsiners specified. under
paragraph (§)(3) (D'(B) of this section
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shall be lsbeled with a warning label
that states: .
- CAUTION .
Contnins Asbestos
Avold Opeping or Breaking Container
Breathing Asbestos 18 Hazardous
to Your Henlth

Alternatively, warning. labels specified
by Occupational Safety and Health
Standards of the Department of Labor,
Occupational Safety and Health Admin-
istration -(OSHA) under 29 CFR 1910.-
83a(g) (2) (i) maybe used.

(i) Processing of asbestos-containing
waste material into non-iriable forms:

(A) -All _asbestos-containing waste
material shall be formed into non-friable
pellets or ather shapes and deposited at
waste disposal sites which are operated
;n 1iazcscordnm:e with the provisions of

6 .

(B) There shall be no vislble emis-
sions to the outside alr from the collec-
tlon and processing of asbestos-
containing waste material, except ss
specified In paragraph (f) of this section.

(4) TFor the purposes of this para-
graph (§), the term all asbestos-con-
taining waste material as appled fo
demolition and renovation operations
covered by paragraph (d) of this sec-
tion includes only frlable asbestos waste
and control device asbestos waste.

(K) Waste disposal for asbestos millss
The owner ‘or operntor of any source
covered under the provisions of para-
graph () of this section shall meet the
following standard:

(1) There shall be no visible emis-
slons to the outslde air, except as pro-
vided in paragraph (k) (3) of this section,
during the collection, processing, .pack-
aging, transporfing or deposition of
any asbestos-containing waste mate-
rial which is generated by such source,

(2) Al asbestos-containing waste ma-
terial shall be deposited at wwaste
disposal sites which are operated in ac-
cordance with the provislons of § 61.25.

(3) Rather than meet the requirement

of paragraph (k) (1) of this section, an
owner or operator may elect to meet
the following requirements in para~
graphs (k) (3) () and (i), or use an
alternative disposal method which has
recelved prior approval by the Admin-
Istrator:
. ) There shall be no visible emissions
to the outside air from the transfer of
control device asbestos waste to the
tailings conveyor, except as provided in
paragraph (f) of this section. Such waste
shall -be subsequently processed elther
as specified In paragraph (k) (3) di) of
this section or as specified in paragraph
(3) (3) of this section.

(i) All asbestos-containipg waste
.material shall be adequately mixed, with

-8 wetting sgent recommended by the

manufacturer of the agent to effectively
wet dust and ‘tailings, prior to deposition
at a waste disposal site. Sych agent shaill
be used &s recommended for the partic-
ular dust.by the manufacturer of the
agent. There shall be no discharge of
visible emisslons to the outside ajr from
the wetting operation except as specified
in paragraph (f) of this section, Wetting
msy be suspended when the amblent
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temperature at the waste disposal sife is
less than —9.5°C (ca. 15°F) . The ambient
alr temperature shall be determined by
an appropriate measurement method
with an accuracy of +1°C (£2°F) and

- recorded at least at hourly intervals dur-

ing the period that the operation of the
wetting system is suspended. Records of
such temperature measurements shall be
retained at the source for a minimum of
two years and made avaflable for inspee-~
tion by the Administrator. .

() The owner of any Inactive waste
disposnl site, which was operated by
sources covered under § 61.22 (a), (¢) or
(h) and where ashestos-containing waste
material produced by such sources was
deposited, shall meet the following
standards: .

(1) There shall be no visible erhissions
to the outslde air from an inactive waste
disposal site subject to this paragraph,
except as provided in paragraph @) (5)
of this section,

(2) Warniog signs shall be displayed
at all entrances, and along the property
line of the site or along the perimeter of
the sections of the site where ashbestos-
containing waste material was deposited,
at intervals of 100 m (ca. 330 £f) or less, .
except as specified in paragraph ) (4)
of this section. Signs shall be posted in_
such a manner and location that a person
may easily read the legend. The warning
signs required by this paragraph shail
conform to the requirements of 20*” x 14*”
upright format slgns specified in 29 CFR
1910.145(d) (4) and this paragraph. The
signs shall display the following legend
in the lower panel, with letter sizes and
styles of a visibility atleast equal to those -

specified in this paragraph. -
LECEND
ASDESTOS WASTE DISPOSAL SITE
Do Not Create Dust

Breathlng Asbestos 1s Hazardous

to Your Health

_XNotatton
17 Sans Serif, Gothic or Block
24’ Sans Serif, Gothic or Black
14 Polnt Gothic

Spacing between lines shall be at least
equal to the helght of the upper of the
twolines. _

<3) The perimeter of the site shall be

- fenced In a manner adequate to deter

access by the general public, except as
speclfied in paragraph @ (4) of this
section. .

(4) Warning signs and fencing are not
required where the requirements of
paragraphs (1) (5) (1) or (if) of this sec-
tion are met, or where a natural barrier
adequately deters access by the general
public. Upon request and supply of ap-
prroprinte information, -the Adminis-
trator will determine whether a fence or
o patural barrier adequately deters ac-
cess to the general publie, .

° (5) Rather than meet the requirement
of paragraph (1) (1) of this section, an
owner may elect to meet the require-
ments of this paragraph or may use an
alternative control method for emissions

from indclivé waste disposal sites which

14, 1975 °
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has received prier
Administrator. R

(1) The asbestos-containing waste
material shall be covered with at least
15 centimeters (ca. 6°inches) of com-
pacted non-asbestos-contalning mate-
rial, and a cover of vegetation shall be
grown and maintained on the ares ade-
quete to prevent expbsure of the asbes-
tos-cont: waste material; or

1) The ' asbestos-containing waste
materizl shall be covered with at least 60
centimeters (ca. 2 feet) of compacied
non-asbestos-containing material and
maintained to prevent exposure of the
asbestos-containing waste; or

(i) For inactive waste disposal sites
for ashestos tailings, a resinous or petro-
leum-based dust suppression agent which
effectively binds dust and controls. wind
erosion shall be appled. Such agent shall
be used as recommended for the partic-
ular asbestos tailings by the dust sup-
pression agent manufacturer. Other
equally effective dust suppression agents
may be used upon prior approval by the
Administrator. For puxposes of this para-

_approval by the

., graph, waste crankcase oil is not con-

sldered & dust suppression agent.

7. The first sentence in § 61.23 Is re-
. Vised as follows:
" §61.23 Air-Cleniiing. }

If alr-cleaning Is elected, as permitted

by §§61.22(f) and 61.22(d) (4 dv), the

requirements of this section must be met.
L I J .

" 8, The first sentence in § 61.24 is re--

vised and redesignated as paragraph. (e)
-and new paragraphs (¢) and (d) are

addg.d as follows: R
§ 61.24 Rcporting,
] - *

-~

b4 L]

(¢) For sources subject to §§ 61.22(j).
and 61.22(k) :

(1) A brief description of each process
that generates ashestos-contalning waste
material, . -

(2) The average weight of asbestos-
containing waste material disposed of,

measured in kg/day. .

(3) The ecmission control methods
used in all stages of waste disposal.

(4) The type of disposal site or incin-
eration site used for ultimate disposal,
the name of the site operator,-and the
name and location of the disposal site.

(d) For sources subject to § 61.22Q1):
' (1) A brief description of the site,

(2) The method or methods used to
comply with the standard, or alternative
procedures to be used. .

(e) Such information shall accom-
pany the information required by § 61.10.
The information described in-this section
shall be reported using the format of
Appendix A of this part.

9. A new sectlon 61,25 is added to sub-
part B as:,Iollows: :

§ 61.25 'Waste disposal sites.

In ordér to be an acceptable site for
disposal of asbestos-containing waste
material under §61.22 (§) and (k), an

active waste dQisposal site shall meet the
requirements of this section.

(a) There shall be nowisible emissions
to the outside-air from any active waste

~
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disposal site where asbestos-containing and cofitrols wind erosion. Such agont
waste material has been deposited, except shall be used as recommended for the

-as provided in paragraph (e) of this particular dust by the dust suppression

section. - . agent manufacturer, Other equally ef«

(b) Warning signs shall be displayed fectlve dust suppression agents may be
at all entrances, and along the property used upon prior approval by the Admin-
line of the site or along the perimeter of istrator. For purposes of this parapgraph,
the sections of the site where ashestos- waste crankcase oil is not considered o

cg:;;aim:;gls w;letgoma.t;(erls.%i 313 fc};c;poslllhed, dust suppression agent.

at Intervals o m (cs. or less o

except as specified In paragraph (d) of Subpart E: Na;tol:&aelr!éumgslon Standard
this section. Signs shall be posted in such

& manner and logcation that a person may
easily read the legend. The warning
signs required by this paragraph shall
conform to the requirements of 20°’ x 14”*
upright format signs specified in 29 CFR
1910.145(d) (4) and this paragraph. The
signs shall display the following legend
in the lower panel, with letter sizes and
styles of a visibility at least equal to
those specified in this paragraph. -
LEGEND
AspESTOS WASTE DISPOSAL SITE
Do Not Create Dust

Breathing Asbestos .
1s Hazardous to Your Health

Notatlon
1’ Sans Serif, Gothlc or Block
%'’ Sans Serif, Gothic or Block *
14 Point Gothic

Spacing between lnes shall be at least
equal to the height of the upper of the

- two lines.

(¢) The perimeter of the disposal site
shall be fenced In order to adequately
deter access to the general public except
as specified in paragraph (d) of this
section.

(d) Warning signs and fencing are
not required where the requirgments of
paragraph (e) (1) of this sectlon are
met, or where a natural barrler ade-

10, Section 61.50 Is revised {0 read oy
follows: ’

-§61.50 Applicnbility.

The provisions of this subpart aro ap«
plicable to those stationary sources which
process mercury ore to recover mercury,
use mercury chlor-alkali cells to produce
chlorine gas and alkall metal hydroxide,
and Incinerate or dry wastewater treat-
ment, plant shudge.

11, Section 61.51 1s amended by adding
- paragraphs (1) and (m) as follows:

§ 61.51 Definitions.

L] . L] L]

(1) “Sludge” means sludge produced by
a treatment plant that processes municl-
pal or industrial waste waters.

(m) “Sludge dryer” means 8 deovice
used to reduce the moisture content of
sludge by heating to tempexatures above
65°C (ca. 150°F) direotly with combus-
tion gases.

12. Section 61.52 iIs revised to read ny
follows:

§ 61.52 Emission standard.

{a) Emissions to the atmosphero from
mercury ore processing faoflitles and
mercury cell chlor-alkall plants shall not
exceed 2300 grams of mercury per 24«
hour period.

(b) Emissions to the atmosphere from

- ment of paragraph (a) of this section, an

quately deters access to the general sludge incineration plants, sludge drying
public. Upon request and supply of ap- plants, or a combination of- these that
propriate information, the Administra~ process wastewater treatment plant
tor-will determine whether a fence or a- sludges shall not exceed 3200 grams of
natural barrier adequately deters access mercury per 24-hour period.

to the general public.
. 13. Section 61,53 1s amended by adding
{e) Rather than meet the require- paragraph (@) z;s follotws:

owner or operator may elect to meet §61.53 Stack snmpling.
i(:he (réqgifring;nts :if paragraph (e) (1) a(;r ° . . . ‘
e) (2) section, or may use an al- -

ternative corifrol method for emissions plégis.s‘“dge. theineration and drying

Irom actlve waste disposal sites which (1) Unless a waiver of emission testing

has received prior approval by the {5 phtained under § 61.13, each owner or

Administrator. : operator of & source subject to the stand-
(1) At the end of each operating day, ardin$ 61.52(b) shall test emissions from

or at least once every 24-hour period that source. Such tests shall be conduoted

.while the site Is in continuous operation, in accordance with the procedures sob

the ashestos-containing waste material forth either in paragraph (d) of this

which was deposited at the site during section or in § 61.54.

the operating day or previous 24-hour (2) Method 101 in Appendix B to thiy

perjod shall be covered with at least 15 part shall- be used to test emlssiony ag

centimeters (ca. 6 inches) of compacted follows:

‘non-asbestos-containing material. (D The test shall be performed within
(2) At the end of each operating day, 90 days of the effective dato of these

or at least ohce every 24-hour period regulations fn the case of an existing

while the disposal site Is in continuous source or a new source which has an

operation, the asbestos-containing waste initial-startup date preceding the offec«

material which was deposited at the site tlve date.

during the operating day or previous 24~
hour perlod shall be covered with & res-~
inous or petroleum-based dust suppres-
sion agent which effectively binds dust

(i1) The test shall be performed within
90 days of startup in the cagse of # now
source which did not have an initial
startup date preceding the effective date,
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(3)’ The Administrator shall be noti=

. fied at least 30 days prior to an emission

test, so that he may at his option observe
-the test. - :

. (4) Samples shall be taken over such
a period or periods as are mecessary to
determine accurately the maximum
emissions which will occur in a 24-hour
period. No changes shall be made in the
operation which would potentially in-

. crease emissions 'above the level deter-

. mined by the most recent stack test, un-

til the new emission level has been esti-
mated by calculation and the results re-~

* ported to the Administrator. I

(5) All samples shall be analyzed, and
meréury emissions shall be determined
within 30 days after the stack test. Each

* determination shall be reported to the

Administrator by a registered letter dis-
patched before the close of the next busi-
ness day following such determination.
(6) Records of emission test results
and other dats needed to determinetotal-~-
emissions shall be retained at the source
and shall bé made available, for inspec-

. tion' by the Administrator, for a mini-

mum of 2 years.

14, Sections ‘61.54 and 61.55 are added
as follows: )

-§ 61.54 Sludge sampling, -

(a) As an alterpative means. for
demonstrating compliance with §61.52
.(b), an owner or operator may use
Method 105 of Appendix B and the proce-
dures specified in this section.

(1) A sludge test shall be conducted

. Within 90 days of the effective date of
_these regulations in the case of an exIst-

"' ihg source or a new source which has an

~ Document #1540020
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(2) The maximum 24-hour perfod
sludge incineration or drylng rate shall
be determined by use of a flow rate meas-
urement device that can measure the
mass rate of sludge charged to the in-
cinerator or dryer with an accuracy of
*5 percent over its operating range.
Other methods of measuring sludge mass
charging rates may be used it they have
recelved prior approval by the Adminis-
trator.

(3) The handling, preparation, and
analysis of sludge samples shall be nc-
complished according to Method 105 in
Appendix B of this part.

(d) The mercury emissions shall be
determined by use of the following
equation:

-~

Egy=1 x 10~ ¢Q
where

Emp=dercury emissions, g/day.

¢ =Mercury concoentration of sludge on a

dry sollds basls, sg/g (Ppm).

2 =Sludroe charging rate, kg/day.

(e) No changes in the operation of a
plant shall be made after 2 sludge test
has been conducted which would poten-
tially incrense emissions above the level
determined by the most recent sludge
test, until the new emisslon level has
been estimated by calculation and the
results reported to the Administrator. -
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) Al sludge samples shall be ana-
Iyzed for mercury content within 30 days
after the sludge sample is collected. Each
determination shall be reported to the
Adminpistrator by a rezistered letter dis-
patched before the close of the next busi~
ness day following such determination.

(g) Records of sludge sampling, charg-

.ing rate determination and other data

needed to defermine mercury contient -
of wastewater treatment plant sludges
shall be retained at the source and made
avallable, for inspection by the Admin-
istrator, for a minimum of 2 years. .
§ 61.55 Emissionmonitoring. ~ -~ !
(a) Wastewater treatment plant sludge
incineration and drying plants. ALl such
sources for which mercury emissions ex-
ceed 1600 g/day, demonstrated elther by
stack sampling according to §61.53 or
sludge sampling according to §61.54, .
shall monitor mercury emissions at inter-
wals of at least once per year by use of
Method 105 of Appendix B, or the proce-~
dures specified in ¥ 61.54(c) and (d>. The
results of monitoring shall be reported
and retained according to § 61.53(d) (5)
and (6), or § 61.54(I) and (g). i
15. Appendix A is revised to a new re-

porting format, and sections €) (C) and
(D) (D) are added as follows: :

APPENDIX A

National Enfssfon Standards for Hazardous Afr Pollutants *

Cocplfance Status Inforcation

initial startup date preceding the-effec-
tive date; or

(2) A sludge test shall be conducted
within 90 days of startup in the case of a
new source which did not have an initlal
startup date preceding the effective date.

(b) The Administrator shall be notified - «
at least 80 days priorto a sludge sampling
test, so that he may at his option observe .,
the test. . .
+ (c) Sludge shall be sampled according
to paragraph (¢)(1) of this section,
sludge charging rate for the plant shall
be determined according to paragraph
() (2) of this sectién, and the sludge

_shall be performed according to

paragraph (¢) (3) of this section.

(1) The sludge shall be sampled after
dewatering and before incineration or
drying, at a location that provides a

1.

- representative sample of the sludge that

is charged.to the incinerator or dryer.
Eight consecutive grab samples shall be
obtained at intervals of between 45-and
60 minutes- and thoroughly mixed into -

" one sample, Each of the eight grab sam-

ples shall have a volume of at least 200
ml but not more than 400 ml A-total of
-three composite samples shall be ob. .

" tained within an opérating period of 24

hours. When the 24-hour operating pe-
riod is not continuous, the total sam-
.pling period shall not exceed 72 hours
after the first grab sample is oblalned.
Samples shall not be exposed to any con-
dition that may result in mercury con-

tamination or loss. \ -

-

]
\
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SOURCE REPORY .

INSTRUCTIONS: Owmers or operators of, sources of
hazardous pollutants subject to the Hational
Emissfon Standards for Hazardous Afr Pollutants

are required to subait the inforratfon contained

in Section I to the appropriate U,S. Envircrmental
Protection Agency Regional 0ffice prior to S0 days
after the effective date of any standards or amend-
uents which require the subaission of such
information,

A Hst of regional offices is provided in $61.04.
A, SOURCE THFORMATION | . .

1. Identification/Location - Indlcate the naze and address of each source.
' 00

1_2 3 4 5 8 9 13 000 1
Regfon , 3tate tounty Source licver 1 16 .

7B 1,
20 22 23 26
ARR? City Code 27 Source tjare 46
) trect Address (Location of Plant) 66 380
. Dwplas ! _ .
P T8 20 Clty =2 34 SdtedF 9
55 . 58
45 State Regis. luber T4  NEDS X ket
) : 8 17_19 ’ :
By SIC %2 ¥FF AP 3tait 8
' T 64 &5 _
bup 1-18 5 . .
? T & W E ®
- 3 AN 49

2, Contact « Indfcate the nave and telephone nucher of the omer or cperator
. or other rosponsible of ficial whoa EPA ray contact concerning this report.
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. Emission Standards for Hazardous Air Pollutants, the source will be in v
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RULES AND REGULATIONS

ppl18 41 - ) i
)p‘ 528 o ~Tere 73

4 16 - ‘
Area Code 47 Humber 54 & .

3, Source Description ~ Briefly state the nature' of the source (e.g,, “Chlor-
alkali Piant™ or "HMachine Shop"). -

Tpupr-e a2 :
g 15 20 21 Pescription 50

] - Continied 79 )
. 4, Alternative Mailing Address - Indfcate an alternative

malling address 1% corresnondence {s to be directed
N to a Tocation different than that specified above.

Bup 1-18 -7 43 . -
. 19720 21 THumber Street or Box Number 45 B0

Pup 1-18 44
P . WA

.37 a8
21 ity ) 35 