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day of violation for purposes of penalty calculation. Because this average is likely to be
calculated automatically, and because sources must know each day’s emissions in order
to manage their compliance obligations, this change should impose no additional
burden on facility operators. This approach is required because the intent of the CAA
penalty provisions is to deter violations by ensuring the availability of penalties that are
greater than the economic benefit of the violation. If the average is calculated on a
monthly basis, a facility could argue that violations only occur on the days in which the
calculation is required. Under this argument, a facility could perpetually violate the
standard but be liable for at most $450,000 per year.162 Given the very large potential
economic benefits that may accrue from unlawful operation of highly profitable
plants'®, this potential liability falls far short of the level necessary to induce
compliance. Such aninterpretation by a company that fails to comply would be
inconsistent with the statutory scheme. Rather than invite this dispute, however, EPA
should preempt it by switching to daily, rather than monthly, calculation of the rolling
average and explicitly affirming how it intends to enforce these averages.

B. EPA’s Should Not Adopt the Proposed Affirmative Defense

Joint Environmental Commenters applaud EPA's recognition that the proposed NSPS
emission standard must apply at all times, including during periods of startup,
shutdown, and malfunction (“SSM”). 77 Fed. Reg. at 22,407. In Sierra Club v. EPA, 551
F.3d 1019, 1627-28 (D.C. Cir. 2008), the D.C. Circuit made clear that, under the Act,
emissions standards require “continuous” control of pollution. Although in that case the
Court was evaluating the legality of SSM exemptions to emissions standards
promulgated pursuant to Section 112 of the Act, its holding is not limited to Section 112
emission standards; rather, because the Court was interpreting 42 U.S.C. § 7602(k), the
Act’s definition of “emission standard” that applies throughout the Act, its holding is
equally applicable to NSPS such as those proposed here. EPA thus properly proposes an
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Nonetheless, EPA also proposes an “affirmative defense” to penalties when the
standard is violated due to a malfunction. See 77 Fed. Reg. at 22,437 (proposing 40
C.F.R. § 60.5530). The proposed affirmative defense is inconsistent with the text of the
Act and is unnecessary in light of the long averaging times EPA has proposed for the
standard. Moreover, it would create significant barriers to enforcement that have not
been identified in the proposai. As a result, the affirmative defense risks increasing
actual emissions and thus blunting the efficacy of the proposed rule.

16212 monthly reports x $37,500 per report in violation.

Assuming a wholesale price of $40/MWh, a 400 MW unit operating at an 85 percent
capacity factor would generate $120 million per year in revenues.
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EPA’s promulgation of an affirmative defense under the NSPS provisions does not
comport with the statutory language. The proposed affirmative defense is inconsistent
with the Act’s requirement, codified at 42 U.S.C. § 7602(k), that emission limits be
continuous. See Sierra Club v. EPA, 551 F.3d at at 1027-28. By allowing operators to
escape liability during malfunctions, the affirmative defense effectively lifts emission
limits during such periods. Whether an operator’s authority to emit pollutants in an
uncontrolled manner stems from an exemption to emission limits or an affirmative
defense to such limits, the effect is the same: intermittent controls allowing unabated
emissions. Intermittent pollution control is precisely what Congress intended to avoid
by requiring that limits be continuous. /d. at 1027 (citing Kamp v. Hernandez, 752 F.2d
1444, 1452 (9th Cir. 1985)).

By removing civil penalties for periods of malfunction, the proposed affirmative defense
also precludes effective citizen participation in enforcement. The statute lays out how
the courts are to assess civil penalties, whether a case is brought by EPA or a citizen. 42
U.S.C. § 7413(e). Congress intended citizens to be able to enforce the NSPS using the
full range of civil enforcement mechanisms available to the government and subject
only to the limitation that the government not be “diligently prosecuting” its own civil
enforcement action. CAA §§ 304(a)(2), (b)(1)(B). EPA’s rule proposal undermines the
judiciary’s assigned role in assessing penalties and discourages citizen participation in
(and the efficacy of) CAA enforcement actions.

The statute instructs judges how to determine the size of civil penalties whenever they
are sought. The scheme Congress established does not contemplate that EPA can limit
when civil penalties can be assessed. 42 U.S.C. § 7413(e), see also Chevron, U.S.A., Inc.
v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-43 (1984). Civil penalties are a
remedy available in citizen enforcement actions when the agency has not acted, and the
statute gives judges a list of factors to consider in assessing penalties. CAA § 113(e).
Imposing additional agency-created limits exceeds EPA’s delegated authority.®* A court
in a citizen enforcement action must consider these factors and make its own
determination of what civil penalties are “appropriate” under CAA § 304(a)."®> An
owner of a covered facility must not be able to evade civil penalties that apply when the
congressionally-mandated factors in the statute are met.'®® See 42 U.S.C. § 7413(e)

164 See Chevron, 467 U.S. at 842-43; see also Barnhart v. Sigmon Coal Co., 534 U.S. 438, 462 (2002) (“We will not alter the text in
order to satisfy the policy preferences of the Commissioner.”); North Carolina v. EPA, 531 F.3d 896, 910 (D.C. Cir. 2008) (“All the

policy reasons in the world cannot justify reading a substantive provision out of a statute.”).

an agency

'®*The Ninth Circuit recently explained that under an analogous provision of the Clean

Water Act, 33 U.S.C. § 1319(d), “the civil penalties provision is committed to judicial, not
agency, discretion.” Sackett v. EPA, 622 F.3d 1139, 1146-47 (9th Cir. 2010) cert. granted
in part, 131 S. Ct. 3092 (2011), rev’d on other grounds by 132 S. Ct. 1367 (2012).

166

Even if the statute were ambiguous in this regard, the proposed affirmative defense
would nonetheless be invalid under Chevron step two and arbitrary and capricious since it is unreasonable to construe the statute as
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(listing factors). Notably, courts interpreting the analogous provision of the Clean Water
Act have held that the statutorily enumerated factors cannot warrant elimination of a
penalty. See United States v. Lexington Fayette Urban County Gov't, 591 F.3d 484, 488
(6th Cir. 2010) (collecting cases from the Fourth, Sixth, Ninth, and Eleventh Circuits)

Although section 113(d) grants EPA some discretion regarding administrative penalties,
this grant of authority does not extend to penalties courts may impose under sections
113(e) or 304. Under section 113(d), EPA may “compromise, modify, or remit, with or
without conditions, any administrative penalty which may be imposed under
[subsection 113(d)].” 42 U.S.C. § 7413(d)(2)(B) (emphasis added). Sections 113(e) and
304 contain no similar grant of authority. Instead, Section 304(a) grants courts the sole
authority “to apply any appropriate civil penalties” in citizen suits. The explicit
reference to EPA’s ability to modify penalties in one subsection and its absence in the
other subsection of the same provision indicates that Congress made an intentional
decision that EPA may not alter by rule.*®’

The proposed affirmative defense would also hinder citizen participation in CAA
enforcement, contrary to the congressional intent of conferring on citizens the right to
protect themselves from pollution. The affirmative defense would likely be used on a
routine basis by polluting sources seeking to avoid penalties, just as the malfunction
exemption was. As a result, citizens who seek the assessment of civil penalties against
polluters in order to protect themselves and achieve the Act’s goals would be forced to
engage in fact-intensive disputes over the cause of emission violations and adequacy of
responsive measures — an outcome Congress intended to prevent with the simple
straightforward enforcement and penalty provisions in the Clean Air Act. NRDCv. Train,
510 F.2d 692, 724 (D.C. Cir. 1974) (Congress intended for citizen suit enforcement to
avoid re-delving into “technological or other considerations.”). This burden on citizens
would make it less likely that they would enforce the Act. Decreased citizen
enforcement would result in fewer civil penalties, which in turn would reduce overall
compliance with the Act, since civil penalties provide a powerful deterrent to violators.

allowing EPA to prevent courts from considering specifically listed factors. See Chevron, 467 U.S. at 843 (explaining that if the
statute does not answer the question at issue, “the question for the court is whether the agency’s answer is based on a permissible
construction of the statute”); see also Gen. Instrument Corp. v. F.C.C., 213 F.3d 724, 732 (D.C. Cir. 2000) (explaining that “an arbitrary
and capricious claim and a Chevron step two argument overlap”); Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins.
Co
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“entirely fail[s] to consider an important aspect of the problem”). By “upset[ting] the statutory balance struck by Congress,” as
discussed above, the affirmative defense is unreasonable under Chevron step two. Int’l Alliance of Theatrical & Stage Employees v.

N.L.R.B, 334 F.3d 27, 35 (D.C. Cir. 2003).

167 Even if EPA, rather than courts, bore responsibility for applying the section 113(e) factors, EPA would be
. . the section 113(e)(1) factors in setting the penalty. CAA & 113(e)(1), 42 U.S.C. § 7413(e)(1); see

required to consider all "¢*® (e)(1) fac ing the penalty. CAA§ 113(e)(1) §7413(eN1)

also N.Y. Cross Harbor R.R. v. Surface Transp. Bd., 374 F.3d 1177, 1184 (D.C. Cir. 2004) (holding that “Board’s failure to balance the

competing interests . . . requires” vacatur of agency action).
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See, e.g., Pennsylvania v. Del. Valley Citizens’ Council for Clean Air, 478 U.S. 546, 560
(1986). As the Supreme Court explained: “To the extent that [civil penalties] encourage
defendants to discontinue current violations and deter them from committing future
ones, they afford redress to citizen plaintiffs who are injured or threatened with injury
as a consequence of ongoing unlawful conduct.” Friends of the Earth, Inc. v. Laidlaw
Envtl. Servs., 528 U.S. 167, 186 (2000).'%®

The proposed affirmative defense is unnecessary. As EPA suggests, long averaging
periods obviate any possible need for an affirmative defense. 77 Fed. Reg. at 22409
(requesting comment on this issue). This is true for both the twelve-month and 30-year
averaging period. Any period of malfunction or other higher emissions is likely to be
brief, especially any event satisfying the terms of the proposed affirmative defense,
which requires “repairs [to be] made as expeditiously as possible” and for the
“frequency, amount, and the excess emissions (including bypass) [to be] minimized to
the maximum extent practicable.” Proposed 40 C.F.R. §60.5530(a)(2), (a)(3) (77 Fed.
Reg. at 22437). The impact of such a brief period of malfunction will be diluted across an
entire year when the average emissions are computed. Thus, by running only slightly
more efficiently than EPA requires, a prudent facility owner will be able to provide an
adequate margin of safety to insulate against any possible violation of the standard.
Indeed, as EPA’s own data shows,"® new NGCC plants — the type of fossil fuel-fired
power plant EPA reasonably expects to be built in the coming years'’® — should easily be
able to meet, and in most cases exceed, a substantially lower standard than the
standards we advocate here and that EPA has proposed the proposed standard during
normal operation. Thus, owners of future TTTT plants can build in a margin of safety to
account for malfunctions over the course of the year, and still meet the standard. These
arguments apply with even greater force to potential coal-fired units on the 30-year
compliance option. In summary, because the standard provides a long averaging time, a
prudent operator — the only type of operator to whom the affirmative defense would
apply171 - will never need the affirmative defense. Codifying this affirmative defense
would invite complexity and prolonged dispute while providing no discernible benefit.

EPA’s prosecutorial discretion similarly defeats any argument for the affirmative
defense. EPA has discretion to decide what cases to prosecute, to consider settlements,

168S. Rep. 101-228, at 373 (1989), as reprinted in 1990 U.S.C.C.A.N. 3385, 3756.

160
o)

See “New Combined Cycle Units,” EPA-HQ-OAR-2011-0660-0029, available at
http://www.regulations.gov/#!documentDetail:D=EPA-HQ-OAR-2011-0660-0029 (last
visited June 1, 2012).

70 See, e.g., 77 Fed. Reg. at 22,418 (“[1]t seems unlikely that utilities would choose a
natural gas-fired boiler as the generation technology of choice when NGCC is a much
more efficient, less expensive, and more widely-used technology”).

71 The affirmative defense would only apply to operators who have taken reasonable
care to avoid malfunctions: i.e., prudent operators. See 77 Fed. Reg. 22,437.
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and to request civil penalties in a case-by-case manner, as long as it acts consistently
with the Clean Air Act to protect clean air as its top priority. See 42 U.S.C. § 7401.
Promulgating this affirmative defense is equivalent to giving polluters “get out of jail
free” cards for serious emission exceedances and violations. Polluters are likely to claim
that any violation of the standard is due to a malfunction in order to evade the
requirements. Allowing polluting sources to evade financial penalties — which are the
real teeth of the standards — through this type of measure may lead to sources no
longer even trying to prevent process upsets. It will also increase the complexity and
expense of enforcement actions. EPA has provided no evidence that an affirmative
defense for malfunctions would serve the purpose of section 111, to protect people
from air pollution.

The precedent on which EPA relies does not support the affirmative defense. EPA
primarily cites old cases that have been superseded by subsequent legislative and
judicial developments, as EPA acknowledges. See 77 Fed. Reg. at 22,409
(“...[1Intervening case law such as Sierra Club v. EPA and the CAA 1977 amendments
undermine the relevance of these cases today. .. .”). The only recent case EPA relies
on, Montana Sulphur & Chemical Co. v EPA, 666 F.3d 1174 (9th Cir. 2011), did not
consider the lawfulness of an affirmative defense. Rather, that court considered an
industry challenge to EPA’s imposition of numerical emission limitations on flaring in a
Federal Implementation Plan (FIP). /d. at 1191. The court rejected this challenge
because it determined that continuous emission limitations are required under the Act
and because EPA had offered sufficient “leeway” for “truly unavoidable emissions.” Id.
The court cited an analogous affirmative defense incorporated into the FIP as an aspect
of this leeway, as well as the laxity of the proposed emissions limitations, the latter
allowing some short periods of flaring with emissions in excess of what is generally
permitted. 666 F.3d 1191.”% In this brief discussion the court did not consider the
legality of the affirmative defense, including, in particular, the conflict between the
affirmative defense and Section 113(e) discussed above.

Even assuming arguendo that EPA does have authority to promulgate any type of
affirmative defense to penalties for malfunctions, EPA should also promulgate the
following provisions:

1. A specific amount of compensatory penalties should apply to each
reported malfunction (consistent with the Act). These funds should be dedicated to
enforcement and inspections of the specific facility, to create greater assurance that
malfunctions will not happen again.

2. EPA should modify the regulations so that the affirmative defense cannot
be used by a specific facility or company more than once within a set period of time,
such as 10 years. The affirmative defense should become automatically unavailable to a
facility that has previously had a malfunction within the last 10 years, to ensure that this
defense does not swallow the value of the standards.

72 Here, the long compliance period accomplishes the same effect.
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3. EPA should promulgate specific public reporting and notification
requirements for malfunctions and emission exceedances. Specifically, EPA should
require that when a facility provides EPA with a notification of a malfunction or emission
standard exceedance under the regulations, this notice will be made publicly available
on EPA’s website within 14 days. Commenters support EPA’s proposal to require
reporting of malfunctions, as proposed at 40 C.F.R. § 60.5530(b), but it is important that
this information be electronically reported, and made publicly available as soon as
possible.

Commenters urge EPA not to adopt an affirmative defense that undermines citizen
rights and remedies under the Act. Given the serious nature of climate change, EPA
should not retract or weaken citizen rights and remedies, as this proposal does, by
making it more difficult to obtain meaningful relief when facilities are releasing
unacceptably high levels of carbon dioxide into the atmosphere.

EPA proposes to allow facilities to determine compliance with the standard by either
monitoring emissions directly or by estimating emissions based on fuel consumption.
Proposed 40 C.F.R. §§ 60.5535, 60.5540."” Direct monitoring of emissions, especially
using continuous emission monitoring systems (“CEMS”), is generally more accurate

than estimation of emissions using fuel consumption, as EPA has previously
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173 |t appears that EPA inadvertently omitted a third provision relating to using fuel

consumption to estimate emissions. Proposed 40 C.F.R. § 60.5535(c) refers the option of
“determin[ing] . .. C02 mass emissions are by monitoring fuel combusted in the affected
EGU and periodic fuel sampling as allowed under § 60.5525(c)(2),” but the proposal
does not contain a section 60.5525(c)(2).

174 see, e.g., U.S. EPA, Regulatory Impact Analysis for the Mandatory Reporting of
Greenhouse Gas Emissions Proposed Rule (‘RIA’) at 5-15 — 5-21 (Mar. 2009), attached as
Ex. 41, John Schakenbach, Robert Vollaro, & Reynaldo Forte, U.S. Office of Atmospheric
Programs, Fundamentals of Successful Monitoring, Reporting, and Verification under a
Cap-andTrade Program (‘Fundamentals’), 56 J. of the Air & Waste Mgmt. Ass’'n 1576,
1581 (Nov. 2006), attached as Ex. 42.

175 EPA should also clarify that all plants must undergo an initial performance test
pursuant to 40 C.F.R. § 60.8. In the preamble to the proposed rule, EPA explicitly
“propose[s] that owners/operators of a new unit, conduct an initial performance test to
demonstrate compliance with the CO2emissions limits beginning in the calendar month
following initial certification of the CO2 and flow rate monitoring CEMS,” “[c]onsistent
with the performance testing requirements in the CAA section 111 regulatory general
provisions (40 CFR part 60.8) and CEMS certification requirements (40 CFR part
75.4(b)).” 77 Fed. Reg. at 22409. Despite this statement, Proposed Table 1 to Subpart
TTTT of Part 60, “Applicability of Subpart A General Provisions to Subpart TTTT,”
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For coal plants in particular, using fuel input to estimate emissions understates
emissions compared to direct monitoring. Thus, even if EPA concludes that fuel-based
emission estimates are sufficient for gas-fired plants, EPA nonetheless should require
CEMS monitoring of emissions for coal plants. We note that it appears that all existing
coal-fired plants already use CEMS, to comply with existing reporting requirements
under the Acid Rain Program and Greenhouse Gas Reporting Rules.'’® Accordingly,
requiring coal plants to use CEMS will improve reporting accuracy while imposing little if
any additional burden on industry.

The value of CEMS data is illustrated by analysis of plants for which EPA has both CEMS
and fuel-based emission estimates. Power plants within the Clean Air Act’s Acid Rain
Program report CO2 emissions to the EPA; essentially all, if not all, coal-fired plants do
so using CEMS, while most oil- and gas-fired plants use site-specific emissions
calculations.””” The Energy Information Administration (‘EIA’) also calculates emissions
for these plants, but uses fuel consumption data rather than the CEMS information.’®
These parallel data sets allowed US Geological Survey scientists to compare measured
and estimated emissions for 2900 plants, including the 828 plants which report using
CEMS measurements (which are, almost entirely, coal plants).179 They documented
significant divergences between the two data sets. Overall, the fuel consumption data
provided an average 4.6% lower emissions estimate.'®° This average divergence masks
even greater divergence in estimates regarding individual plants.*®! This discrepancy is

indicates that § 60.8 does not apply. Because EPA’s preamble explicitly states that
section 60.8 will apply, and because EPA includes no discussion to the contrary, we
assume proposed Table 1is in error.

176 Katherine V. Ackerman & Eric T. Sundquist, Comparison of Two U.S. PowerPlant
Carbon Dioxide Emissions Data Sets, 42 Environmental Science & Technology 5,688,
5,690 (June 2008), attached as Ex. 43 (“Currently, all coal-fired units use CEM systems”).
77 See 40 C.F.R. §§ 75.10(a)(3) (CO2 monitoring options); 75.13 (CEMS requirements).
178 Katherine V. Ackerman & Eric T. Sundquist, Comparison of Two U.S. Power Plant
Carbon Dioxide Emissions Data Sets, 42 Environmental Science & Technology 5,688,
5,688 (June 2008), attached as Ex. 43, supra.

7% Seeid. at 5,689.

180 Id

'®1 The study authors expressed this overall variability by calculating the absolute
relative difference. The systemic 4.6% underestimate included above is the “signed
relative difference”, which is generated by adding up all the paired differences, positive
or negative (e.g., -5+5+1=1) and dividing by the number of data pairs — and the average
absolute difference, which is calculated by adding the absolute value of those
differences (e.g. 5+5+1=11), and so measures the total variation between the pairs
because oppositely-signed differences do not cancel each other out. Using these
methods, while the signed relative difference between matched pairs was 4.6%, the
corresponding absolute relative difference was 17.1%.
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likely due to the inherent inaccuracy of fuel sampling for coal plants. Samples are
typically taken from different parts of the fuel pile and the calculations do not take into
account environmental conditions at the time of fuel use, such as wet or frozen coal.
Accordingly, EPA should require coal-fired plants to use CEMS to calculate CO2
emissions, using the procedures provided in proposed 40 C.F.R. § 60.5540(a).

D. Enforcement of the 30 Year Compliance Option

Joint Environmental Commenters submit that if included in the final standards, the 30
year compliance option must be structured with additional features necessary to ensure
compliance through a plant’s lifetime. Requirements and expectations must be explicit,
clear, and binding before construction on a project can begin. EPA’s regulations must
require that an EPA- or state-issued permit under the 30-year option include milestones
for assuring that all necessary steps are taken to prepare for, and operate under, the
iower second- pnase emission limitation. Such milestones should include SpECiIIL
deadlines and required filings with the permitting agency for the following steps: (1)
completing detailed construction plans for all CCS-related components including not
only carbon capture equipment but also all necessary infrastructure and sequestration
arrangements, along with any other components needed for compliance with the
second-phase emission limitation, (2) signing construction contracts, with reportable
milestones, (3) obtaining all required state and local regulatory approvals, and (4)
securing all necessary |ir‘lai‘lCiﬁg All such milestones requirements shouid be
incorporated into Title V permits as conditions on operation. This will ensure that they
are binding and enforceable, especially to the extent that they require any ongoing

obligations through Phase I.

Additionally, EPA should ensure that an EGU will not commence construction or first-
phase operation without effective assurances of financial capability and responsibiiity to
meet second-phase obligations. To do so, EPA’s regulations should require the owner or
operator to provide an escrow payment system, insurance policy, surety bond, or other
similar instrument. Such an instrument would have enough value to pay for CCS
installation, including meeting all the permit milestones, and the funds would be
available to pay for installation. That value will be forfeited for any failure to comply
with emissions limitations. EPA should require financial assurances to be sufficient to
make a failure to install or operate CCS more expensive than installing and operating it,
which will ensure that every source choosing the 30 year compliance option will fulfill its

obligations.
Joint Environmental Commenters urge these requirements recalling the experience of
the South Coast Air Quality Management District (AQMD) with the Regional Clean Air

Incentives Market (RECLAIM). When the RECLAIM limitations on NOx emissions
tightened, reguiated sources ciaimed compiiance wouid be too expensive. They
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succeeded in undermining AQMD and basically ended RECLAIM. It is widely
acknowledged that the RECLAIM program did not have sufficient guarantees that the
necessary investments would take place during the first phase to ensure success of the
second phase. EPA should consider that failure and design a set of requirements that
avoids the same problems.

Joint Environmental Commenters further note the research conducted by Resources for
the Future (RFF) on the need for financial securitization for deferred compliance
obligations like the proposed 30-year averaging period. We encourage EPA to consider
a discussion paper from RFF: Dalia Patino Echeverri, et al., Resources for the Future,
Flexible Mandates for Investment in New Technology (2012), available
athttp://www.rff.org/RFF/Documents/RFF-DP-12-14.pdf. Their research shows that the
significant risk of backsliding inherent in the thirty-year option can be mitigated by
requiring payments into an escrow fund or other financial assurances.

1. Failure to Comply

Two provisions of the Clean Air Act provide penalties for NSPS violations. Section
113(d)(1) authorizes civil penalties for NSPS violations of up to $37,500 per day. 74 Fed.
Reg. 628.[1] This equates to a maximum penalty of $13,687,500 per year. Separately,
Section 120 authorizes noncompliance penalties that are set at the amount of economic
benefit gained from noncompiiance. § 120(d){2). These noncompiiance penaities are in
addition to, and not in lieu of, the civil penalties. § 120(f).

A source that fails to comply with its 30 year compliance option limits is therefore
subject civil penalties of as much as $13.6 million per year, plus a noncompliance
penalty as necessary to recovery of whatever additional profit it gained from its failure
to comply. Joint Environmental Commenters note that a failure to install CCS would
incur an economic benefit not just from first-phase operations, but also from avoided
installation costs. EPA should make clear in the regulations that it retains the authority
to recover all economic benefit from failing to comply. With vigorous enforcement,
then, it will be in no source’s economic interest to fail to comply with second-phase
emissions limitations. These penalties provide an essential backstop to the surety bond
or equivalent instrument discussed above.

Joint Environmental Commenters further note that a failure to operate instailed
pollution control equipment is a “modification” that subjects a source to New Source
Performance Standards. See, e.g., National Southwire Aluminum Co. v. U.S. E.P.A., 838
F.2d 835 (6th Cir. 1988) (turning off pollution control equipment constitutes a
modification). While EPA has failed to propose standards for modifications (as
discussed elsewhere in these comments), the regulations should provide that if a source
decides not to operate existing CCS equipment, it will become subject to the New
Source Performance Standards and New Source Review.
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2. Alternative Timelines

Joint Environmental Commenters have no objection to allowing sources to propose
different 30-year timelines that achieve greater near-term reductions. Accordingly, if
EPA elects to allow a source greater flexibility in choosing the 30-year timeline
applicabie to it, such aiternative timelines must be subject to three restrictions. First, no
source should be allowed to exceed 1800 lbs CO,/MWh in any year. Second, no source
should be allowed to defer the first-phase emission limitation by more than ten years
from the start of operations. Third, the 30-year averaging must be based on permitted
emissions in each year, rather than on actual emissions. A source permitted for 1800 Ibs
CO,/MWh that runs at 1600 Ibs CO2/MWh would not earn credit for use in another
year. Instead, the timeline sets out ceilings that may not be exceeded.

These conditions are reasonable and necessary to ensure reliable compliance with a 30-
year compliance path that, as EPA recognizes, creates unique enforcement concerns.
There is no justification for imposing interim emission limits less stringent than what
supercritical boilers, IGCC units, and pressurized CFB boilers can meet from the
commencement of operations. Further, establishing a minimum interim standard of
1800 Ibs CO2/MWh will help to provide certainty both to regulators and regulated
sources and avoid situations where sources find themseives uitimateiy unabie to
achieve sufficient emission reductions to make up for excess emissions during the first
phase of operations.

Finally, we support EPA's suggestion to automatically terminate the 30-year averaging
compliance option for new plants commencing construction after 2020. We agree that
"flexibility is likely to be most important for the first several CCS projects (i.e., “first
movers”)" and that it shouid not be necessary to inciude this type of compliance option
when the NSPS is next reviewed. 77 Fed. Reg. at 22,407. Automatic termination of the
provision will avoid creating expectations that could as a practical matter constrain
EPA's options at the next review, and it will not prevent EPA from renewing the
provision if it is still determined to be appropriate in 2020.

A. Transitional Sources
EPA proposes to exempt from the NSPS certain new sources that EPA believes
are “poised to commence construction in the very near future.” 77 Fed. Reg. at 22,421.

EPA appears to be concerned that applying the NSPS to these sources would have
adverse economic effects by stymieing projects that otherwise would be moving
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forward promptly. EPA’s concerns are unfounded. In fact, exempting these sources is
the action that would be detrimental to the public. Many of the projects on EPA’s list of
potential transitional sources would saddle ratepayers with huge costs if built as
planned. Others are massively subsidized by the public fisc. Some are not needed to
meet electricity demand. Almost all of these projects are far from commencing
construction, and most lack financing. Several of these projects, if they go forward at all,
are fully capable of meeting the proposed standard.

Instead of exempting failing, risky, and expensive projects, EPA should follow the
rule defining “new sources” that Congress set forth in Section 111(a)(2) of the Clean Air
Act, and require the sources on the “Potential Transitional Source” list to comply with
the same performance standard that applies to all other new sources in this category.

1. EPA’s List of “Potential Transitional Sources” Consists Only of Projects That
Are Faiiing, Unnecessary, or Abie to iVieet the Proposed Standard.

EPA proposes to exempt up to 15 proposed coal-fired power plants that - to
EPA’s understanding — already have preconstruction permits that meet PSD
requirements but have yet to begin construction. 77 Fed. Reg. at 22,421. EPA labels this
group “potential transitional sources,” and indicates that only those sources on the list
that “commence construction” by April 13, 2013 may ultimately qualify for the
exemption. Id. The sources included on this list are not the sort of projects that merit
special treatment. Building a coal-fired power plant under current economic conditions
is a risky and ill-advised investment that nearly all power companies have moved away
from.™® Dozens of similarly ill-conceived projects have already been canceled.'®

Public information about these projects demonstrates that they are either (a)
able to meet the NSPS for new sources; or (b) highly unlikely to ever complete
construction (whether or not they convince state authorities that they have
“commenced” construction by April 2013)."** EPA’s concern that applying the new
source standard to this group would undermine otherwise successful projects is
therefore unfounded.

182

See discussion in Section | supra [EPA Has Reasonably Grouped Coal- and Natural
Gas-Fired Power Plants in Category TTTT]; See also, e.g., Union of Concerned Scientists,
A Risky Proposition: The Financial Hazards of New Investments in Coal Plants (2011) and
Burning Coal, Burning Cash (2010), attached as Exs. 44 & 45.

18377 Fed. Reg. at 22,422, n. 66; Plans for 150 New Coal Plants Scrapped, Transition to
Clean Energy Picks Up Steam, at

http://action.sierraclub.org/site/MessageViewer?em id=195922.0; Sierra Club Coal
Tracker, at http://www.sierraclub.org/environmentallaw/coal/plantlist.aspx.

18 We discuss the issue of “commencing construction” further in Section C below.
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a. Limestone 3 (Texas)

Limestone 3, a proposed addition to NRG Energy’s existing Limestone power plant,
received its PSD permit in December 2009. NRG has neither applied for a wastewater
permit, nor identified any plans to proceed with the project. This project is not moving
forward, nor is there any indication that NRG has expended a significant amount of
resources on developing the plant, or that it could not change its design plans at this
time.

b. White Stallion (Texas)

By EPA’s own standards, White Stallion does not meet the first prong of the test for
“potential transitional sources.” EPA defines these sources as those that “have received
approval for their PSD preconstruction permits that meet CAA PSD requirements.” 77
Fed. Reg. at 22,421. EPA gave notice to the Texas Commission on Environmental Quality
(“TCEQ”) multiple times that the White Stallion PSD permit does not comply with the
Clean Air Act. In September 2010, following a series of letters throughout the permitting
process, EPA informed TCEQ that “[b]ecause of the deficiencies identified in our written
correspondence and the lack of required NAAQS demonstrations, if TCEQ were to issue
the permits as they are proposed they would not be consistent with federal
requirements...”*® TCEQ nevertheless issued the permits without correcting these
deficiencies. Accordingly, by EPA’s own determination, the PSD permit does not meet
CAA requirements and should not qualify White Stallion as a “transitional source.”

The plant is also facing a number of hurdles unrelated to carbon regulation. Perhaps
most significant, the plant has been unable to acquire sufficient water rights to satisfy
the plant’s needs. The local surface water authority, the Lower Colorado River Authority,
rejected White Stallion’s proposal to contract for surface water in 2011, and White
Stallion has not come close to obtaining sufficient groundwater rights.186 Nor does it
have a plan for conveying available groundwater to its site.™®

In addition, a state judge remanded the plant’s air permit to TCEQ for consideration of
whether the information in the application is consistent with the company’s submittal
to the Army Corps of Engineers for a wetlands permit.'®® Although the remand process

18| etter from L. Starfield, Deputy Regional Administrator, to M. Vickery, Executive

Director of TCEQ( Sept. 29, 2010) (emphasis added), attached as Ex. 46.

188 peclaration of C. Roberts 995, 10, 12 (and corresponding attachments), White
Stallion Energy Center, LLC et al. v. EPA, No. 12-1100 (and consolidated cases) (D.C. Cir.,
filed May 17, 2012), attached as Ex. 47.

7 1d. 911.

88 Order, Envt’l Defense Fund, Inc. v. Texas Comm’n on Envt’l Quality, No. D-1-GN-11-
000011, Dist. Ct. of Travis County, Tex., 201° Judicial Dist. (June 20, 2011), attached as
Ex. 48.
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on that particular issue recently concluded, the same judge will hear additional claims
that the air permit is unlawful, several of which were underscored by EPA in its
comments on the permit.'*’

White Stallion’s plant design also remains in flux. For example, the company has
announced a switch from wet-cooling to dry-cooling, which will require substantial
additional space."®® White Stallion has not indicated how it will reconcile this larger
footprint with its commitment not to construct upon the site’s wetlands. In short, the
plant has many hurdles and likely design changes before it; it is not close to fruition.

c. Coleto Creek (Texas)

Coleto Creek, originally proposed in 2008, appears unlikely to gain financing whether or
not it can nominally “commence construction” by the April 2013 deadline. According to
a project official, “the project is now on hold.”*** Moreover, the developers have
expressed the willingness and capability to incorporate CCS technology if the plant does
move forward: “A still-active website outlining the proposal says the plant owners are
‘looking ahead in anticipation of future carbon-capture regulations,”” so the new unit
“has been designed to be retrofitted with carbon-capture technology.” /d.

d. Holcomb 2 (Kansas)

1894 state court judge has stated his intent to remand the permit for the proposed Las

Brisas Energy Center, which faced similar criticism from EPA as White Stallion. Letter
from Hon. S. Yelenosky to Counsel of Record, Re: Cause No. D-1-GN-11-001364, Envt’]
Defense Fund, Inc. et al vs. Tex. Comm’n on Envt’l Quality, 261° Judicial District Court,
Travis County, Tex. (May 14, 2012), attached as Ex. 49. The Las Brisas remand suggests
that White Stallion also faces an uphill battle in state court.

%9 0n October 6, White Stallion officials announced that due to “setbacks” in acquiring
surface water rights from the LCRA, “the project would now implement a dry cooling
technology.” Heather Menzies, White Stallion Clears Two Major Hurdles, Bay City
Tribune (Oct. 6, 2011), attached as Ex. 50; See also United States Environmental
Protection Agency, Cooling Water Intakes: Section

316(b): Phase I—New Facilities, Technical Development Document for the Final
Regulations

Addressing Cooling Water Intake Structures for New Facilities, EPA-821-R-01-036, Nov.
2001,

at http://water.epa.gov/lawsregs/lawsguidance/cwa/316b/phasel/technical index.cfm,
Chapter 3, p. 3-34 (noting that “[d]ry cooling towers generally require approximately 3
to 4 times the area of a wet tower for a comparable cooling capacity.”).

91 Bill Dawson, Texas and carbon capture: A status report on power plants, policy and
research, Texas Climate News (May 15, 2012), at
http://texasclimatenews.org/wp/?p=4972.
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The Holcomb 2 (aka Sunflower) project does not qualify as a “potential transitional
source” for numerous reasons. EPA has repeatedly advised the Kansas Department of
Health and Environment in writing that the PSD permit for Holcomb 2 does not comply
with the Clean Air Act because it does not include required emission limits to ensure
that the plant will not exceed the one-hour NAAQS for NO; and 502.192 Because EPA has
repeatedly acknowledged that the permit does not “meet CAA PSD requirements,” 77
Fed. Reg. at 22,421, Holcomb 2 cannot qualify as a “potential transitional source.”
Moreover, the preconstruction permit is currently being challenged in the Kansas
Supreme Court on these and other grounds.

Contrary to EPA’s suggestion that the potential transitional sources it has identified are
already fully planned and designed, the air pollution control equipment for Holcomb 2 is
still in the early design stages and will likely require “substantial redesign."193

In addition, the United States District Court for the District of Columbia has ruled that
the Rural Utility Service (“RUS”) violated the National Environmental Policy Act (“NEPA”)
by failing to produce an environmental impact statement in connection with its
involvement in approving past financial arrangements related to the project. See Sierra
Club v. U.S. Dep’t of Agriculture, No. Civ. A 07-1860, 2012 WL 263506 (D.D.C. Jan. 30,
2012), appeal docketed, No. 12-5097 (D.C. Cir. Apr. 9, 2012). Pursuant to the court’s
order, RUS cannot consent to the current project proposal until an EIS has been
completed. /d. at * 10-11. Sunflower has not yet requested approval from RUS for the
current project proposal, nor identified an alternative that would not require RUS
approval.

Finally, the majority owner of the proposed Holcomb 2 project, Tri-State Generation and
Transmission, Inc., has published and filed with the Colorado Public Utilities Commission
a final Electric Resource Plan showing the plant is unnecessary to meet demand. Of the
24 resource planning scenarios modeled by Tri-State, none showed any real need for
coal-fired power from Holcomb 2 to meet future energy demand. Rather, Tri-State’s
modeling demonstrated that future demand could be met with a combination of cleaner
alternatives, such as demand side management and renewable generation resources.***

192 gep Letter from K. Brooks, Regional Administrator, U.S. EPA to R. Moser, Secretary,

Kansas Department of Health and the Environment, dated Feb. 3, 2011, attached as
Ex.51; Letter from K. Brooks, Regional Administrator, U.S. EPA to R. Moser, Secretary,
Kansas Department of Health and the Environment, dated Oct. 31, 2011, attached as Ex.
52.
1% Declaration of Ranajit Sahu in Support of Sierra Club’s Opposition to Intervenor’s
Motion to Dismiss One Issue of Four on Grounds of Mootness, Sierra Club v. Moser, Case
No. 11-105,493-AS (Kan. Mar. 16, 2012), attached as Ex. 53.

194 Integrated Resource Plan / Electric Resource Plan for Tri-State Generation and
Transmission Associate, Inc., Submitted to Western Area Power Authority, Colorado

Public Utilities Commission, Nov. 2010, attached as Ex. 54. See also Tri-State Generation
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When questioned, Tri-State advised the press that it planned to delay construction of
Holcomb 2.**° Because the owners of the proposed project intend to delay construction
independent of the NSPS, Holcomb 2 should be required to meet the NSPS.

e. De Young (Michigan)

The expansion of the James De Young coal-fired power plant in Holland, Michigan is a
failing and unnecessary project. It has been criticized by the Michigan Public Service
Commission as unnecessary and more costly than available alternatives for meeting
energy demand. The Commission determined in a 2010 report that the Holland Board of
Public Works had failed to demonstrate the need for the facility as the sole source to
meet projected capacity requirements, and that Holland had underestimated the role of
energy efficiency and renewable generation resources in future years.”*® The estimated
cost of construction continues to rise.*®’ A consultant for the City of Holland also
analyzed the City’s energy demands and available options and found that the City could
meet its needs without a new coal or gas-fired power plant. Instead, the consultant
recommended a combination of efficiency, 37MW of wind, and 24 MW of solar
power."*® Despite these recommendations, Holland continues to pursue this unneeded
project. A challenge to its PSD permit is pending before the Michigan Court of Appeals.

f. Wolverine (Michigan)

The Wolverine plant was originally proposed in 2007 by the Wolverine Power
Cooperative and it has not garnered sufficient support to move forward. As with the De
Young plant, the Michigan Public Service Commission has determined that the plant is
not needed. The Commission concluded in a 2009 report that Wolverine had not
presented compelling evidence that the proposed coal-fired power plant was the best
means of meeting future energy demand, and that Wolverine did not adequately

and Transmission Associate, Inc.”s Resource Planning Presentation, June 10, 2010,
attached as Ex. 55.

1% Tim Carpenter, KDHE seeks input on coal plant, Topeka-Capital Journal (July 4, 2010),
at http://cjonline.com/news/state/2010-07-04/kdhe seeks input on coal plant.

19 Staff Report to Michigan Department of Natural Resources & Environment on
Holland Board of Public Works’ Electric Generation Alternatives Analysis For Proposed
Permit to Install (PTI) No. 25-07 For Circulating Fluidized Bed Coal Boiler in Holland,
Michigan, July 7, 2010, Docket Number: U-16077, attached as Ex. 56.

7 Holland BPW awaiting studies on power plant decision — deadlines, rising costs
loom, The Holland Sentinel (May 5, 2012)
http://www.hollandsentinel.com/news/x43405729/Holland-BPW-awaiting-studies-on-
power-plant-decision-deadlines-rising-costs-loom.

198 Garforth International Report (September 9, 2011), attached as Ex. 57.
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explore demand-side management options such as energy efficiency.’® Wolverine
Power itself seems to recognize that its original proposal for a coal-fired power plant
may not be the best way forward: In early 2010, it announced that energy demand in
2009 was down 14.6% from 2008 numbers and that it had purchased a 340-MW natural
gas plant. A challenge to Wolverine’s PSD permit is currently pending before the
Michigan Court of Appeals.

g. Plant Washington (Georgia)

Plant Washington does not qualify for the “transitional source” exemption as defined by
EPA. As of the NSPS proposal, it had not obtained the complete, final, and legally
effective construction and operation air permit that is required before the plant can
commence construction.”®® Nor is it anywhere close to beginning meaningful
construction. Its developer, Power 4 Georgians, has not completed critical design
elements for the plant, including the design of the boiler or major pollution controls. /d.
In recent permit applications, many of the major pieces of equipment, including the
main boiler and major pollution controls are listed as “TBD,”or “To Be Determined.” /d.

h. Bonanza (Utah)

The Bonanza plant proposal has been dormant for years and does not meet the first
criteria that EPA has set forth for “potential transitional sources”: a final PSD permit.
The EPA’s Environmental Appeals Board (“EAB”) remanded the permit to EPA Region 8
in 2008 for failure to properly justify its decision not to establish a BACT limit for carbon
dioxide.?®* The permit was never finalized and the Region has not reissued a PSD permit
for the plant. Even if the remanded permit could be treated as a final PSD permit, it has
expired automatically because the project has not moved forward since the remand and
the proponent has not sought a permit extension. See 40 C.F.R. § 52.21(r)(2); 40 C.F.R. §
124.5(g)(2); Sierra Club v. Franklin County Power, 546 F.3d 918, 929-30 (7th Cir. 2008).

199 Staff Report to Michigan Department of Environmental Quality on Wolverine Power

Supply Cooperative’s Electric Generation Alternatives Analysis For Proposed Permit to
Install (PTI) No. 317-07 For Circulating Fluidized Bed Coal Boilers at Rogers City,
Michigan, Sept. 8, 2009, Docket Number: U-16000, attached as Ex. 58.

2% peclaration of K. Ebersbach, White Stallion Energy Center, LLC et al v. EPA, No. 12-
1100 and consolidated cases (filed May 17, 2012), attached as Ex. 59.

291 Order Denying Review in Part and Remanding in Part, In re Deseret Power Electric
Cooperative, PSD Appeal No. 07-03 (Evntl. App. Bd. Nov. 13, 2008), available at
http://vosemite.epa.gov/oa/EAB Web Docket.nsf/Filings%20By%20Appeal%20Number
/C8C5985967D8096E85257500006811A7/SFile/Remand...39.pdf.
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i Two Elk (Wyoming)

Two Elk is a proposed pulverized coal plant designed in the early 1990s. It originally
applied for an air permit in 1996. Over the last 16 years, it has not been able to muster
financing for its plant or more than two or three employees. The construction site
currently consists of a stack foundation, a road, and an administrative and storage
building.’® There are no plans to drill water wells (the next step for construction) and
the company has halted its agreement with PacifiCorp for interconnection to the grid.203
After witnessing the company’s inaction for decades, local residents have ceased to take
the project seriously.”®

Nor does Two Elk have a final PSD permit, as its PSD permit is still under consideration
by the state of Wyoming. In a 2007 settlement agreement with the state resolving a
dispute about whether its permit had expired for lack of construction, Two Elk agreed
that if its construction schedule were to lapse again, it would apply for a permit
modification that would include a new BACT analysis, along with all the other
requirements that would apply to a new PSD permit.”>> The Wyoming Department of
Environmental Quality (“WDEQ”) informed Two Elk in 2010 that this settlement term
had been triggered. Two Elk subsequently told WDEQ that it would provide all the
necessary information to satisfy the settlement agreement, including a new BACT
analysis and air dispersion modeling.2% Two Elk never completed this application.

Rather, Two Elk’s communications with WDEQ reveal that the company is still in the
process of designing the basics of the plant. In March 2010, Two Elk sought permission
to burn biomass in addition to coal, and submitted a new analysis of potential boiler
technology.”®” Thus, the plant certainly does not meet EPA’s criterion of being a fully
designed and planned project. Moreover, Two Elk has repeatedly stated its intent to

292 \Wyoming Department of Environmental Quality Memorandum re: Two Elk Power
Plant Site Visit (May 16, 2011), attached as Ex. 60.

293 see Two Elk Quarterly Progress Report, First Quarter 2012 (April 13, 2012), attached
as Ex. 61.

294 Rone Tempest, “Stimulus” for Two Elk: Big Checks, But No New Jobs, WyoFile (Sept.
27, 2011), attached as Ex. 62.

25 Joint Stipulated Settlement Agreement at 93.G, Wyoming Environmental Quality
Council, Docket No. 07-2601, attached as Ex. 63.

208 etters from B. Enzi, Vice President, Two Elk Power Company, to C. Schlictemeir and
J. Corra, Wyoming Department of Envt’l Quality (“WDEQ”) (May 11, 2010), attached as
Exs. 64 & 65 [2 letters].

297 etter from B. Enzi to J. Corra, WDEQ, re: adding biomass as an additional fuel (March
29, 2010), attached as Ex. 66; Correspondence between WDEQ and Two Elk re: July
2010 Boiler Technology Analysis, attached as Ex. 67.
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study and implement CCS capture at the site.’® Two Elk should be able to make plans to
meet the NSPS (in the unlikely event that it moves forward with its project).

For all of the reasons above, Two Elk is a wholly unworthy candidate for EPA’s proposed
transitional source exemption. It is clear that this project is not bringing jobs or
economic development to Wyoming. A recent investigative report pointed out that
despite gaining hundreds of millions of dollars in federal grants, which were used to pay
the CEO a salary of over $1 million in a two-year period, the company only employs one
other person —its Iobbyist.209 Providing special treatment for this project, which has not
materialized despite 16 years of support from the state and federal government, will not
help the public.

% %k %k

Several of the “potential transitional sources” EPA has identified are already
planning to implement CCS or will otherwise meet the NSPS. For these sources, EPA’s
statement that “it would be challenging” for the transitional sources “to proceed with
construction without substantial re-design of the project in order to install CCS and
thereby be in compliance with the 1,000 Ib CO 2/MwH standard”, 77 Fed. Reg. at
22,424, does not hold true, particularly in light of the flexibility provided by EPA’s 30-
year compliance path. EPA claims without basis that “[ilmposition of an unexpected
emission rate requirement at such a late date could upset carefully crafted financial
plans, causing delay or even cancellation of the project.” Id. at 22,425. Rather than
attempting to set a separate standard for these sources, EPA claims that it lacks the
information to do so and can therefore exempt them. See 77 Fed. Reg. at 22,425 (“[W]e
do not have information as to key components of their proposed project and business
plan, including, among other things, the amount of capture from the planned CCS
system or possible revenue streams associated with CCS.”). Lack of information is not a
sufficient reason to exempt these plants from the standard, nor is it a credible reason
with respect to plants that have or are receiving federal funding. EPA could seek the
necessary information from the plants’ developers during this rulemaking proceeding,
and much of the relevant information is available publicly if it does not already reside
with other federal agencies administering financial assistance programs.

Like the projects described above, some of the CCS projects are unlikely to
proceed. The others can readily meet the proposed standard.

*% Two Elk Grant Application Package for Recovery Act: Clean Coal Initiative, Round 3

(Excerpt), at 3, attached as Ex. 68 (“Two Elk Energy Park’s Carbon Project links coal-fired
power production, 90% flue gas CO2 removal and EOR in WY; demonstrates CCS, boosts
domestic oil production and raises federal oil and coal revenues.”)

299 Rone Tempest, Two Elk “Stimulus”: Big Checks, But No New Jobs, Wyofile (Sept. 27,
2011), attached as Ex. 62, supra.
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j- Summit (Texas)

Summit is an integrated gasification combined cycle (“IGCC”) plant that plans to emit
less CO; than a natural gas plant. The company president, Eric Redman, stated in May of
this year that “CO, emissions would amount to about 200 pounds per MWh, making the
Texas plant far more climate-friendly than even the best combined-cycle natural-gas
plants, which emit about 850 to 1,000 pounds per MWh.”?*'° Accordingly, there is no
apparent risk that treating Summit as a new source, as defined by statute, would derail
the project.

k. Tenaska (Texas)***

The Tenaska proposal in Texas remains speculative. Like other Texas plants, Tenaska has
had difficulty acquiring sufficient water rights to satisfy the plant’s needs.’* In addition,
challenges to the plant’s PSD permit are pending in state court.?** Tenaska’s vice
president of environmental affairs, Gregory Kunkel, stated recently that it is unclear
whether the project will continue. If the plant does succeed in moving forward, the NSPS
should not be a barrier. Mr. Kunkel has stated that “Trailblazer is designed to perform
much better than the proposed standard”.?** Comments filed in this docket by Tenaska,
Inc. confirm that, as currently designed, the plant can meet the proposed NSPS.**®

l Taylorville (lllinois)

The Taylorville facility has recently put its plans for coal gasification on hold and is
discussing constructing a natural gas facility instead. In addition, even if the plant does
move forward with coal gasification, the facility is designed to be carbon capture ready,
is planned for one of the most promising geologic locations in the country for CCS, and

210 summit Power, Latest News, at http://www.summitpower.com/in-the-news/can-

environmentalists-learn-to-love-a-texas-coal-plant/, citing Can Environmentalists Learn
To Love a Texas Coal Plant?, Yale Environment 360 (May 31, 2012).

2 EDF does not join in these comments.

Stamford to Sell Water to Tenaska, Sweetwater Reporter (July 13, 2011), at
http://www.sweetwaterreporter.com/content/stamford-sell-water-tenaska (“The
company still needs to find hundreds of millions of gallons more water and needs to go
through an appeal process on its air permit before construction can begin.”).

213 Sierra Club v. Texas Comm’n on Envt’l Quality, No. 11-12-00040 (11 App. Ct., Tex.);
Multi-County Coalition v. Texas Comm’n on Envt’l Quality, No. 11-12-00108 (11th App.
Ct., Tex.).

21 Bill Dawson, Texas and carbon capture: A status report on power plants, policy and
research, Texas Climate News (May 15, 2012) at
http://texasclimatenews.org/wp/?p=4972.

215 Tenaska’s proposal for 30-year averaging is in fact more stringent than what EPA
proposes.

212

81

ED_000197_LN_00115541-00081



EPA-HQ-2015-003711 Interim 4

has applied for an injection permit to sequester carbon from the facility. Comments filed
in this docket by Tenaska, Inc. confirm that, as currently designed, the plant can meet
the proposed NSPS.

State utility regulators have determined that if the project moves forward as a coal
gasification plant, it will place a heavy and unnecessary burden on ratepayers. In a 2010
facility cost report, the lllinois Commerce Commission determined that electricity
generated by Taylorville would cost substantially more than that generated by other
types of facilities ($212.73 per MWh versus $88.80 to $121.97 for wind versus $154.05
to $160.78 for combined cycle combustion turbines).”*® The Commission also concluded
that the rate impacts on residential and small business customers would likely exceed
the maximum allowable amount, and additional project costs would be borne by
commercial and industrial customers. Id. For this reason, the project continues to face
significant opposition from large industrial users who are concerned about the higher
cost of electricity.

m. Goodspring (Pennsylvania)

The Goodspring plant developers recently announced plans to construct a natural gas
combined cycle facility instead of a coal facility.”*” Accordingly, the plant will meet the
NSPS.

n. Power County (Idaho)

Southeast Idaho Energy’s Power County project received its air permit in 2009. That
permit includes an enforceable CO, emission limit that would require the plant to
achieve a 58 percent reduction in its CO; emissions. The company has five years to
reduce its onsite carbon emissions to the levels required in the permit; until then, it will
be allowed to purchase carbon offsets. Southeast Idaho Energy has not proceeded with
construction or other permitting. In March 2011, the /daho State Journal reported that
plans for the plant were “indefinitely stalled due to lack of funding.”**® Soon after, city
officials of American Falls, Idaho confirmed that the company had closed its local office

21 |llinois Commerce Commission, Report to the General Assembly, Analysis of the

Taylorville Energy Center, Facility Cost Report, at 2, Sept. 1, 2010, attached as Ex. 69.

227 Mark Gilger, Jr., Coal Cleared from Plans, Republican Herald ( May 19, 2012), at
http://republicanherald.com/news/coal-cleared-from-plans-1.1317514 (last visited June
18, 2012).

218 John O’Connell, Plans for fertilizer plant stalled due to funding woes, |daho State
Journal, (March 31, 2011) at

http://www.idahostatejournal.com/news/online/article eb21e9f0-5c1b-11e0-9e32-
001cc4c03286.html (last visited June 13, 2012).
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there.?™ Thus, plans to proceed with the plant were likely abandoned long prior to
EPA’s proposed rule. In any event, it is not clear that the project would be covered by
this rule. Its owner does not intend to sell power to the grid; rather, the purpose
indicated in the plant’s permit is only to produce fertilizer, ammonia, and related
products.

o. Cash Creek (Kentucky)

Cash Creek is a proposed IGCC plant that originally received its PSD permit in 2006. It
has not moved forward with plans to construct. EPA has just granted a petition to object
to the plant’s Title V permit.”?® Among other issues, EPA determined that the state
permitting authority had not conducted a proper BACT analysis, and that certain permit
terms were too vague to be enforceable. Kentucky issues combined Title V and PSD
permits. Thus, Cash Creek is not in possession of a valid PSD permit that meets Clean Air
Act requirements; it no longer meets EPA’s first criteria for transitional sources.

p. Las Brisas (Texas)

Las Brisas is a petroleum coke-fired power plant proposed for Corpus Christi,
Texas, which EPA correctly excluded from its list of potential transitional sources. First, it
does not have a final PSD permit. In Texas, EPA Region 6 handles PSD permits for
greenhouse gases because the state refused to do so. EPA has determined that Las
Brisas must obtain a PSD permit for greenhouse gases, but has not yet issued the
permit. In addition, a Texas judge recently indicated his intent to remand the plant’s PSD
permit for criteria pollutants because it does not comply with CAA requirements.*! The
Texas Commission on Environmental Quality had approved the company's permit over
EPA’s objections and against the recommendation of two administrative law judges. The
state judge’s ruling was consistent with EPA’s determination that the permit did not
meet regulatory requirements.??? Thus, there is no plausible argument that this plant is
in possession of a final PSD permit that meets CAA requirements. As it lacks these key

*1% southeast Idaho Energy closes office at American Falls, |daho State Journal, May 27,

2011, at http://www.idahostatejournal.com/news/online/article 6e13933a3-884h-11e0-
bc3c-001cc4c002e0.html.

20 Order Granting in Part and Denying in Part Petition to Object, In the Matter of Cash
Creek Generation, LLC, Petition IV-2010-04 (June 22, 2012), attached as Ex. 70.

221 etter from Hon. S. Yelenosky to Counsel of Record, Re: Cause No. D-1-GN-11-
001364, Envt’| Defense Fund, Inc. et al vs. Tex. Comm’n on Envt’l Quality, 261 Judicial
District Court, Travis County, Tex. (May 14, 2012), attached as Ex. 49, supra.

222 gee Letter from L. Starfield, Deputy Regional Administrator, EPA Region 6, to M.
Vickery, Executive Director, Texas Commission on Environmental Quality (TCEQ),
January 24, 2011 urging TCEQ not to issue Las Brisas PSD permit until certain issues
were resolved.
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permits, as well as a final wastewater permit, Las Brisas is not “poised to begin
construction in the very near future.”

Nor are there any other proposed coal-fired power plants that might meet the
criteria EPA sets forth for the “transitional source” classification. Sierra Club tracks PSD
permits for coal-fired power plants nationwide and has identified no other source that
has a final PSD permit, has completed design and planning, and is poised to commence
construction.

In sum, the potential transitional sources fall into two general groups. The first
consists of various types of conventional coal-fired power plants, which have no special
features in common to distinguish them from other fossil fuel generators and, in any
event, are not likely to progress. These plants have failed or are on course to fail for
reasons that have nothing to do with EPA’s proposed carbon regulation. The other
group consists of plants proposing to use CCS, or convert to natural gas, which could
meet the proposed standard if they succeed in moving forward. As a result, EPA would
not impose a substantial economic cost or otherwise scuttle viable projects by simply
including these sources in the new source standard.

2. EPA Should Not Exclude “Transitional Sources” from the New Source
Performance Standard Set for Other Fossil Fuel Fired EGUs.

Section 111(a)(2) of the Clean Air Act defines a “new source” as any stationary
source that commences construction or modification after publication of proposed new
standards of performance under section 111 that will be applicable to the source. 42
U.S.C. § 7411(a)(2).%** Under this definition, any new fossil fuel-fired EGU greater than
25 megawatt electric (MWe) that commences construction after April 13, 2012, is a
“new source” and will be subject to the CO, standard that EPA ultimately promulgates
when the source begins operating. United States v. City of Painesville, 644 F.2d 1186,
1191 (6™ Cir. 1981) (CAA §111(a)(2) “plainly provides that new sources are those whose
construction is commenced after the publication of the particular standards of
performance in question.”). Because the statute uses the date a standard is proposed to
define which sources are subject to the standard, the transitional source exemption
cannot be harmonized with the statutory protections contemplated by Congress when it
enacted section 111.

EPA offers a number of justifications for grandfathering this group of sources,
most of which revolve around the assumption that a “substantial redesign” would be

223 “The term ‘new source’ means any stationary source, the construction or
modification of which is commenced after the publication of regulations (or, if earlier,
proposed regulations) prescribing a standard of performance under this section which
will be applicable to such source.” 42 U.S.C. § 7411(a)(2).
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required for these sources to meet the proposed standard, which would “disrupt the
plans” and “schedule” of the sources, resulting in a loss of “sunk costs.” 77 Fed. Reg. at
22,400, 22,424. However, EPA points to no authority that allows it to exempt certain
sources on this basis. EPA must establish performance standards for new sources within
a listed category. 42 U.S.C. § 7411(b). Those standards apply to any source in that
category that commences construction after EPA publishes such proposed standards. 42
U.S.C. § 7411(a)(2). While EPA “may distinguish among classes, types, and sizes within
categories of new sources for the purpose of establishing such standards,” 41 U.S.C. §
7411(b)(2){emphasis added), Section 111 does not contemplate that EPA may exclude
some subset of new sources in the category from the established standard.?**

EPA further argues that, “[t]here is nothing in CAA section 111 that suggests that
Congress expected that the EPA may determine the BSER in a way that would
significantly disrupt the plans of the regulated sources that are implicated here.” Id. But
in its definition of “new sources” in Section 111(a)(2), Congress anticipated that sources
in the midst of development might be affected by new standards.”?® Nor is it necessary
for Congress to have foreseen the specific application of a statute for it to be applied in
accord with its terms.

EPA’s approach allows it to pick and choose favored sources within a category
that do not have to meet the chosen standard, setting a dangerous precedent for future
rulemakings. By EPA’s logic, any individual source within a category covered by an NSPS
could seek an exemption from a proposed new source performance standard based on
“disruption” of its plans. This result is both unfair and inconsistent with EPA’s
obligations.

The exemption for certain sources also departs from EPA’s past practice. None of
the previous NSPS rulemakings cited by EPA exempts certain hand-picked sources based
on the timing of their projects or “sunk costs” in planning a particular design. See Lime
Manufacturing Plants NSPS (setting standards for rotary kilns, but not other types of

kilns, because the vast majority of the industry uses that particular technology);**®

4 see Asarco, Inc. v. EPA, 578 F.2d 319, 330-31 (D.C. Cir. 1978) (J. Levanthal,
concurring) (“[Tlhe flexibility to distinguish between classes of new sources may serve to
authorize a differential in the standards applicable to new and modified equipment in
those cases where warranted by cost differences and cost-benefit analysis. This
approach would not permit the Administrator to immunize a modified facility (one type
of new source) from regulation under a performance standard, but would permit an
alternative course that promotes the underlying statutory concept of progressively
bringing all pollution sources within the constraint of performance standards.”)).

225 See City of Painesville, 644 F.2d at 1191-92 (noting that “legislative history weighs
heavily against the [source’s] position” where source that had not commenced
construction at the time of the proposed standard argued it was not a “new source”).
226 42 Fed. Reg. 22,506, 22,507 (May 3, 1977).
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Standards of Performance for Coal Preparation and Processing Plants: Supplemental
Proposal (setting more lenient standard for modified sources based on “physical
layout,” while recognizing that reconstructed sources, as well as new sources, can “take

design options into account” and therefore could meet a stricter standard);227 Standards

of Performance for Coal Preparation and Processing Plants: Final Rule (same) ;228
Standards of Performance for Petroleum Refineries: Final Rule (setting more lenient fine
particulate standards for modified or reconstructed fluid catalytic cracking units based
on detailed analysis of existing refineries and cost of compliance).?*® When EPA has
distinguished a class of sources based on cost, it has done so based on detailed
information on additional costs to a facility, not costs previously spent on a particular
design. Moreover, EPA did not exempt some new sources entirely.”*° Finally, unlike

here, EPA undertook a detailed investigation of costs.

In this rulemaking, EPA does not purport to analyze the expenditures of the
potential transitional sources, how far along they are in the design process, or whether
it would be more costly for these projects to meet the standard compared with other
yet-to-be constructed plants. EPA explicitly admits that it does not know whether the
proposed standard would be “so costly and disruptive as not to be BSER” for any
particular source. 77 Fed. Reg. at 22,423, EPA must base its decisions on fact rather than
conjecture. As detailed above, the record demonstrates that sources on EPA’s proposed
list do not meet EPA’s own standards for distinguishing them —i.e., plants that have a
permit meeting PSD requirements, are committed to a particular design, and “nearly
ready to commence construction.” Thus, EPA lacks a factual basis for distinguishing
these sources from other new sources. Nor could EPA possibly develop such facts, given
the true status of the plants described above.

EPA also relies on a series of “practical problems” to justify its failure to develop
a separate standard for what it calls transitional sources. 77 Fed. Reg. at 22,426. These
practical difficulties, as well as EPA’s point that there are only a small group of sources

22774 Fed. Reg. 25,304, 25,306-09 (May 27, 2009).

228 74 Fed. Reg. 51950, 51953 (Oct. 8, 2009).

2% 73 Fed. Reg. 35,838, 35,845-47 (June 24, 2008).

232 In the Lime Kilns standard, it is not clear EPA claimed to be excluding any new lime
plants, since EPA projected that all new kilns would be rotary. See National Lime Ass’n v
EPA, 627 F.2d 416, 426 n.28 (D.C. Cir. 1980) (“It is expected that as supplies of natural
gas and oil become more expensive or unavailable, all new kilns would be rotary lime
kilns designed to burn coal”); 42 Fed. Reg. 22,506, 22,507 (“virtually all the new kilns
that have been built in the last few years have been of the rotary type.... [T]he present
trend is to build and operate rotary kilns whenever possible.”). Moreover, the exclusion
of non-rotary kilns from the lime standards was not part of the challenge to the
standards. The D.C. Circuit’s approval of EPA’s action in that rulemaking therefore is not
confirmation that EPA has free reign to exclude certain new sources from the new
source standards.
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at issue, many of which may never begin construction, only serve to underscore why the
sources should simply be included with the rest of the new sources under Congress’s
bright line standard. By carving out a group of fossil fuel-fired EGUs based solely on the
timing of their project development, EPA creates unnecessary complications and
uncertainty.

EPA’s final rational for exempting transitional sources is that, if constructed, they
eventually will be covered by standards for existing plants to be issued under Section
111(d), “eliminating any prospect of a regulatory gap of any material concern.” 77 Fed.
Reg. at 22,427. This rationale ignores both the Act’s bright line definition of “new
source” and the policy reasons for including any plant that has not “commenced
construction” at the time of the proposal in that definition. The sources EPA has
identified as “transitional” are, by definition, pre-construction and are therefore still
able to make major design choices at a lower cost than plants that are already built and
operating. EPA has recognized that “[i]t is much easier, both in technical and practical
terms, to consider the air quality impacts and pollution control requirements of a major
new source of air pollution before it has been constructed and has begun operation
rather than after.”?*" Likewise, Courts have recognized that requiring control technology
at the time of construction is fundamental to the NSPS program. See Sierra Club v.
Costle, 657 F.2d 298, 325 (D.C. Cir. 1981) (“The standards must to the extent practical
force the installation of all the control technology that will ever be necessary on new
plants at the time of construction when it is cheaper to install. . .”).

In addition, EPA cannot rely on regulations implementing Section 111(d) to cover
these sources because EPA has not taken action to issue those regulations, in spite of its
legal obligation to do so. Implementing the existing source regulations could take years
even after EPA issues them, and any standard that eventually applies to existing sources
will be limited by the opportunities available to reduce emissions from existing plants.
For sources that emit millions of tons of CO2 annually, the delay in imposing emission
standards coupled with the more limited scope of the existing source standard creates a
regulatory gap of substantial concern to the protection of human health and the
environment.

3. Potential Enforcement Difficulties Would Compound the Problems With the
“Transitional Source” Proposal.

EPA’s “Transitional Source” proposal is unwise because, in addition to the
concerns discussed above, it suffers from a number of additional practical problems.
EPA sets a deadline of April 13, 2013 for the “potential transitional sources” to

231 Requirements for the Preparation, Adoption, and Submittal of Implementation Plans;

Approval and Promulgation of Implementation Plans, 54 Fed. Reg. 27,274-01,
27,281(June 28, 1989).
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“commence construction,” as that term is defined by NSPS rules, in order to be classified
as a “transitional source”. EPA reasons that this “12-month period, serv]es] as a
surrogate for the missing information,” i.e., “which of these sources have incurred costs
and material commitments to the extent that a 1,000 Ib CO 2/MWh standard would be
so costly and disruptive as not to be BSER.” 77 Fed. Reg. at 22,422-23.

In fact, due to ineffective enforcement of the definition of “commence
construction,” a plant’s ability to meet this standard may have no bearing on whether
meeting the standard would be costly and disruptive. Past experience shows that states
may consider even an isolated incident of pouring concrete, digging a hole, or
corresponding with contractors, to be “commencing construction” even though the
activity does not meet the regulatory definition. Although this problem is not unique to
the so-called transitional sources, the exemption provides extra incentive for sources to
try to game the definition, and demonstrates that commencement of construction is not
a reasonable “surrogate” for sunk costs.. 77 Fed. Reg. at 22,422. As defined in the NSPS
regulations,

Commenced means, with respect to the definition of ‘new source’ in
section 111(a)(2) of the Act, that an owner or operator has undertaken a
continuous program of construction or modification or that an owner or
operator has entered into a contractual obligation to undertake and
complete, within a reasonable time, a continuous program of
construction or modification.

40 C.F.R. § 60.2. “Construction means fabrication, erection, or installation of an affected
facility.” Id. “Affected facility means, with reference to a stationary source, any
apparatus to which a standard is applicable.” /d.

The NSPS rules contain no mechanism enabling EPA to ensure that this definition
is correctly applied. EPA does not explain in the proposal how applicability
determinations would be made or enforced for the transitional sources. By all
appearances, sources would determine for themselves whether or not they have
“commenced construction.” If the source concludes otherwise, it would not report on
its compliance with the NSPS.?** The first time EPA, or the public, would be able to
review whether a source has correctly self-identified as “transitional” and therefore

232 Any “affected facility”, i.e., a facility “to which a standard is applicable” must notify

EPA of commencement of construction within 30 days of such date. 40 §§ CFR 60.1,
60.2, 60.7(a)(1). EPA’s proposed regulatory language, 40 § C.F.R. 60.5510(b)(3), states
that transitional sources commencing construction within one year are not affected
facilities. See also 40 CFR § 60.8(b) (“Within 60 days of achieving maximum production
rate, but not later than 180 days after start-up, the owner or operator must conduct a
performance test to demonstrate compliance with the applicable standard.”).
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exempt from the NSPS, would be during the Title V permitting process. In many states,
this occurs only after a plant completes construction.”™

This lack of oversight is extremely troubling given past experience in both the
NSPS and the PSD contexts. The examples below demonstrate that facilities will attempt
to interpret “commence construction” exceedingly broadly to access the exemption,
and that some states may condone interpretations that violate regulatory language and
EPA guidance. Furthermore, in states where EPA has delegated its Clean Air Act
authority, EPA does not have a ready mechanism to enforce the legally correct
interpretation.

[0 Preparatory, Planning and Procurement Activities. Companies seeking to take
advantage of the exemption of new sources from other NSPS programs have
interpreted the terms “program of construction” and “contractual obligation to
undertake ... a continuous program of construction” very broadly, spawning
litigation over EPA applicability determinations. For example, Sierra Pacific Power
argued that its expenditures on planning and procurement, without associated
physical construction activity, were sufficient to “commence construction” because
it constituted a “program” of construction. Sierra Pacific Power Co. v. EPA, 647 F.2d
60 (9th Cir. 1981).

Another example — from the PSD context — is the Beech Hollow plant in
Pennsylvania, which counted a long list of preparatory and planning activities such
as site grading work, preparation of a project site layout, and fuel and water
feasibility studies as “construction” under the PSD regulations.?**

Also in Pennsylvania, the Wellington plant, which originally received approval of its
PSD permit in 2005, has kept its permit “alive” for the last seven years with nothing

>33 Because it would certainly be more costly for a plant to discover that it must meet

the NSPS for greenhouse gases at that time, EPA may not permit such an approach. See
Sierra Club v. Costle, 657 F.2d 298, 325 (D.C. Cir. 1981) (“The standards must to the
extent practical force the installation of all the control technology that will ever be
necessary on new plants at the time of construction when it is cheaper to install”).

3% Letter from J. Katz, Director, Air Protection Division, U.S. EPA Region 3, to G. Jugovic,
Director, Southwest Regional Office, Pennsylvania Dep’t of Envt’l Protection (Nov. 9,
2009), attached as Ex. 71; Letter from R. Bologna, Principal, Robinson Power Company,
LLC to B. Hatch, Air Quality Program, Southwest Regional Office, Pennsylvania Dep’t of
Envt’l Protection, (Sep. 23, 2009), attached as Ex. 72 (detailing purported “construction”
activities).
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more than earthmoving activities, an underground piping system, engineered fill and
drainage system, and steel pilings to support a coal hopper.”>

[l Contractual Obligation. Companies have likewise attempted to interpret the
“contractual obligation” method of commencing construction very broadly. In
Potomac Electric Power Co (Pepco). v. EPA, 650 F.2d 509 (4th Cir. 1981), Pepco
claimed that its mere communications with suppliers had created a binding
obligation under traditional contract law principles, and thus exempted the
company from new NSPS regulations.

]

Isolated Bursts of Minimal Construction. The Two Elk plant was originally proposed
16 years ago, in 1996. After several extensions on the construction deadline in its
1998 permit, the plant obtained a PSD permit in 2003 on condition that it finally
commence construction by May 2005. Shortly before the deadline, Two Elk hired a
0 pour a concrete slab for its stack foundation, and executed a contrac

3% Just two months later, in July 2005, it ordered construction to stop for
237

[l
ot

contractor
for a boiler.”
lack of funding and it slowed design and engineering activities to a minimal pace.
The state found, nonetheless, that Two Elk’s activities in 2005 were sufficient to

commence construction as defined in PSD regulations®*®

project proponents have made no further progress on the plant itself.”** (This

Seven years later, the

235 see, .e.g, Penn. Dept. Envtl. Protection, Plan Approval Extension (June 27, 2008),

attached as Ex. 73.

236 Order Granting Motion to Dismiss, Wyoming Environmental Quality Council, Docket
No. 02-2601, 94 (July 18, 2005), attached as Ex. 74; Wyoming Department of
Environmental Quality Memorandum re: Two Elk Site Inspection (May 31, 2005),
attached as Ex. 75.

37 See E-mail from C. Cool (Bechtel) to Foster Wheeler, Re: Reduction in Workload &
Staffing (July 28, 2005), attached as Ex. 76 (ordering boiler contractor to “immediately
reduce workload and staffing levels”); Two Elk Generating Facility, Interim NTP Progress
Report No. 3 (August 2005), attached as Ex. 77 (noting that “all engineering efforts have
slowed to a minimal pace,” and “all construction efforts are on hold”).

238 )oint Stipulated Settlement Agreement, Wyoming Environmental Quality Council,
Docket No. 07-2601, at 2, attached as Ex. 63, supra; Order Granting Motion to Dismiss,
Wyoming Environmental Quality Council, Docket No. 02-2601, 94 (July 18, 2005),
attached as Ex. 74, supra.

***Two Elk Quarterly Progress Report, First Quarter 2012 (April 13, 2012), attached as
Ex. 61, supra, at 2 (“Pacificorp acknowledges receipt, on March 27, 2012, of Two Elk
Generation Parnters, LP’s [‘Interconnection Customer’] written notice of suspension of
all work by PacifiCorp associated with the construction and installation of facilities
and/or upgrades for Interconnection Customer’s proposed 250/285 MW Large
Generating Facility . . .The current suspension directly affects the milestone dates .. .”),
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example demonstrates that EPA’s proposed one-year deadline for “commencing”
construction may bear no relation whatsoever to the reality of whether a plant is on
its way to being constructed and completed.)

Similarly, Franklin County Power of lllinois tried to maintain the validity of a PSD
permit essentially by digging a 15-foot deep hole at its construction site, which was
later filled in, and by entering into a memorandum agreement with Black & Veatch
outlining their “intent” to develop an engineering, procurement, and construction
(“EPC”) contract. Sierra Club v. Franklin County Power of Illinois, LLC, 546 F.3d 918,
924 (7th Cir. 2008).

None of these interpretations are consistent with existing EPA regulations and
guidance, yet state regulatory agencies did not enforce the correct interpretation.
Although citizen groups or EPA ultimately did so in some of these examples, that
opportunity may not be available for the proposed transitional sources until the
issuance of a Title V permit, likely after completion of construction. In any case, such
litigation is costly for both citizens and the sources at issue, particularly if a court were
to determine a plant is subject to the NSPS after it has been fully constructed. EPA has
not pointed to any mechanism to enforce the correct definition of “commence

construction” at a meaningful point in the process.

The test proposed by EPA also runs counter to Congress’s judgment that
proposed NSPS should not provide a perverse incentive for sources to rush to construct
to avoid meeting the standard. The construction window does just that; sources would
have an incentive to push half-baked projects to commence construction by the
deadline. This would inevitably lead to bad decisions, ill-advised capital investments,
and costly litigation, all of which ultimately places a burden on ratepayers, shareholders,
or members in the case of cooperatives. Extending that deadline for any reason would
do nothing to ameliorate these problems, but would rather increase the number of
sources rushing their projects through. These are the very consequences Congress
sought to avoid in enacting the definition of “new source” in Section 111(a)(2).>*’ B
enacting a bright-line standard, Congress avoided this uncertainty and the wasteful

y

and 3 (“no final agreements for drilling water supply wells and/or exploratory boring
have been finalized”); Wyoming Department of Environmental Quality Memorandum
re: Two Elk Power Plant Site Visit (May 16, 2011), attached as Ex. 60, supra (“No definite
time frames for the power line relocation or the water well drilling were discussed.”).
2% Senate Report, S. Rep. No. 91-1196 (1970) (“The overriding purpose of [Section 111]
would be to prevent new air pollution problems, and toward that end, maximum
feasible control of new sources at the time of their construction is seen by the
committee as the most effective and, in the long run, the least expensive approach.”)
(emphasis added).
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costs associated with it, and removed the perverse incentive to rush —and then
interrupt — construction activities.

B. Modified Sources

Section 111 directs EPA to set standards of performance for “new sources,” §
111(b)(1)(B) which are defined to include modified sources § 111(a)(2). See also 40
3

ES SN PN Flan Attrr At e~ 1 FamAlme
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performance for NSPS modifications for GHGs.” 77 Fed. Reg. at 22421. EPA’s
explanation for this decision is that most foreseeable modifications will be pollution
control and efficiency projects, and that EPA has questions about the effect of these
activities. /d. at 22400. EPA has provided no reason to assume that pollution control
projects would lead to an increase in the maximum hourly emissions rate for GHS under
the as-yet unproposed NSPS for modified sources. EPA’s remaining reasons for not
proposing a standard for modified units are equally insufficient, because efficiency
projects will likely be undertaken in compliance with the very rule in question and
because EPA already has information sufficient to support promulgation of a standard
for modified sources. Finally, EPA’s proffered legal justification for excluding modified
sources rests on a strained interpretation of the statute. Accordingly, EPA should
promptly set an appropriate standard for modified sources.

Ae ~F
usS vl

1. EPA Provides No Basis For Assuming that Pollution Control Projects Will
Necessarily Entail “Modifications”

Existing regulations define “modification” to mean an increase in the mass of pollutant
emitted per hour of operation. 40 C.F.R. § 60.14(a)-(b), (h). EPA states that “Based on
current information, most of the projects that we believe EGUs are most likely to
undertake in the foreseeable future that could increase the maximum achievable hourly

Armaiecimne sl

Icﬂ.t‘ Uf LUZ CTITHOOIUNID VVUUId \.UII)LILULC puuuuuu LUIILI UI pIUJCLLD ’ 17 Fed. Reg. at
22400. EPA has not substantiated this assertion, or explored whether pollution control
options are readily available that would enable compliance with CAA rules without
resulting in an increase in the amount of CO, emitted per hour of operation. Although
some options for pollution control technology would increase hourly emissions over
what they otherwise would be, other options are available that would not increase
emissions. Accordingly, EPA cannot assume without substantiation that facilities that

undertake pollution control projects—whether voluntarily or pursuant to other CAA
241
rules—will undergo a “modification” as currently defined by section 111.”"" Nor can EPA

Y1 Of course, even if pollution control projects do increase hourly CO, emissions,

existing NSPS regulations provide that these projects are not “modifications” for
purposes of the NSPS program. 40 C.F.R. § 60.14(e). As EPA notes, the DC Circuit has
held that a similar regulation in the PSD program violated the text of the statute, and
the DC Circuit’s reasoning calls the NSPS pollution control project exemption into
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use such an unsupported assumption as a justification for failing to propose a standard
for modified sources.

The specific pollution control projects existing sources are most likely undertake are
those needed to comply with the CSAPR and MATS rules. Admittedly, some specific
options for pollution control technology would increase hourly emissions over what
they otherwise would be by introducing an additional CO, emission stream, typically
from a reagent used in the pollution control. Other technologies exist, however, that do
not involve added CO, emissions. Sulfur dioxide can be removed without increasing CO,
emissions by choosing the proper reagent—for example, calcium hydroxide Ca(OH); in
dry scrubbers or lime in wet scrubbers. Mercury can be removed with activated carbon
injection without increasing CO, emissions, because the injected carbon is generally not
combusted and does not form CO, —instead, this carbon is largely captured by the
facility’s particulate control devices, with the remainder emitted as particulate carbon.
Absent an investigation of these and other technologies, EPA cannot assume that
compliance with CSAPR, MATS, and other CAA programs inevitably entails an increase in
hourly CO, emissions.

Even if a pollution control project does increase hourly CO, emissions when considered
in isolation, a facility has other options to offset this increase at the facility-wide level
and thereby avoid a modification. For example, a facility may install offsetting efficiency
improvements. EPA rested on a similar offsetting option in setting the NSPS for cement
kilns. There, EPA adopted a single NOx standard for new and modified sources. EPA did
not discuss whether existing sources that undertook a modification could in fact achieve
the NOx standard; instead, EPA merely noted available pollution control technology
would allow existing sources to zero out any net emission increases that they would
otherwise have, thereby avoiding becoming “modified” sources and triggering the
standard. Portland Cement Ass’n, 665 F.3d at 190 (citing ASARCO, Inc. v. EPA, 578 F.2d
319, 328-29 (D.C. Cir. 1978)). Here, we do not suggest that the standard for modified
sources should be the same as the standard for new sources. Instead, we merely note
that EPA has previously recognized that existing sources have this option to avoid
undergoing “modifications,” and we urge EPA to acknowledge and investigate this
option here.?%?

Even where pollution control projects introduce a parasitic load and reduce a facility’s
net electrical output, this need not lead to an increase in hourly emissions since the
regulations specify that the maximum hourly emission rate is to be determined as kg/hr

question. 77 Fed. Reg. 22421 (discussing New York v. EPA, 413 F.3d 3, 40 (D.C. Cir. 2005).
Environmental commenters contend that even without relying on this exemption,
options exist to allow pollution control projects to be undertaken without undergoing a
“modification” for purposes of section 111.

2 Furthermore, because EPA has not provided any discussion of what the standard for
modified sources could or will be, EPA has provided no reason to believe that a source
that does undergo a modification will face an unreasonable or onerous burden.
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not Ib/MWh. Thus, while installation of pollution control equipment may reduce the
net electrical output of the facility and decrease the efficiency of the facility as
expressed in pounds of CO, emitted per net megawatt hour produced, this change does
not in itself cause an increase in hourly CO, emissions.

Accordingly, EPA cannot assume without substantiation that pollution control projects
will constitute modifications under existing 40 C.F.R. § 60.14. See also Environmental
Defense v. Duke Energy, 549 U.S. 561, 575-76 (2007) (discussing EPA’s authority to
define “modification” for purposes of section 111). Although environmental
commenters do not necessarily support the current regulatory definition of
“modification,” EPA has not announced any intention of amending this regulation.

1. EPA’s Concern Regarding Projects to Increase Efficiency Is Unwarranted

EPA expresses a separate concern that facilities will undertake “equipment changes to
meet the requirements of this rulemaking and that may have the effect of increasing the
sources’ maximum hourly achievable emission rate, even while decreasing actual
emission rate.” 77 Fed. Reg. at 22421 (emphasis added). The meaning of this passage is
unclear. EPA has not proposed any obligations on existing sources, so it is unclear how
this rulemaking could require any existing facility to make equipment changes. Even if
EPA were to impose efficiency standards on existing sources, EPA has not explained how
the possibiiity of changes taken to compiy with a CO, specific-ruie couid probiematicaiiy
trigger obligations under that same rule.** It may be that EPA is concerned that existing
sources will be required to take actions pursuant to as-yet unproposed 111(d) guidelines
for CO, emissions, and that these actions will result in an increase in hourly emissions. In
any event, because EPA has not proposed a 111(d) guideline, any such concern would
be premature.

2. EPA Has Not Identified An Information Deficit That Precludes Setting A
Standard for Modified Sources

EPA’s remaining explanation for why it is not proposing a standard for modified sources
is a purported lack of information. 77 Fed. Reg. 22421. EPA states that it lacks
information regarding “types of physical or operational changes sources may
undertake,” “the amount of increase in CO, emissions from those changes,” “types of
control actions sources could take to reduce emissions” (including availability and cost

23 Although there may be situations where controlling one pollutant results in an
increase in emission of another pollutant, where this rule regulates CO,, as measured by
a single standard, and nothing else, there is no apparent possibility of conflicting
obligations.
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thereof), and “the types of sources and types of changes at issue that could provide the
basis for a proposal for efficiency measures.” Id.

But EPA already has information regarding measures that existing EGUs may take to
increase efficiency and the costs of these measures. This data, together with EPA’s
authority to “compensate for a shortage of data through the use of other qualitative
methods, including the reasonable extrapolation of a technology's performance in other
industries,” Lignite Energy Council v. U.S. E.P.A., 198 F.3d 930, 934 (D.C. Cir. 1999),
provide information sufficient for setting a standard for modified sources.

Although EPA broadly contends that it lacks “an adequate base of information to
propose standards of performance for modifications,” 77 Fed. Reg. at 22421, EPA does
not assert that there is no “adequately demonstrated” BSER for modified sources.

3. The Phrase “Which Will Be Applicable To Such Source” in § 111(a)(2) Is Not
A Grant of Agency Discretion

EPA offers a circular reading of the statutory text to argue that it has legal authority to
decline to set a standard for modified sources. In enacting section 111(a)(4), Congress
stated its intent to regulate emissions from modified sources. See also Wisconsin Elec.
Power Co. v. Reilly, 893 F.2d 901, 909 (7th Cir. 1990) (reviewing legislative history and
summarizing the role of modifications as a trigger for obligations under the NSPS and
PSD programs). EPA states that a source is not a modified source unless EPA has
proposed to regulate it as such. Specifically, EPA states that a source is not a “modified
source” unless, at the time the modification occurs, “there is a proposed or final
‘standard of performance under this section which will be applicable to such source.”” 77
Fed. Reg. 22421 (quoting CAA § 111(a)(2)) (emphasis added). EPA concludes that if it
chooses not to propose a standard of performance that would be applicable to the
source, the source cannot be a modified source, and that EPA therefore has no
obligation to regulate it. For the reasons we explain in discussing transitional sources
above, this strained interpretation of section 111(a)(2) is at odds with the mandatory
language regarding EPA’s obligation to promulgate standards for categories of sources.
EPA has authority to set a standard or standards for modified sources that differs from
the standard for new sources, >** but EPA cannot simply choose to exempt modified
sources from the standard-setting process. Notably, EPA recently acknowledged that the
text of these provisions and the policy concerns underlying the statute require EPA to

24 see Asarco, Inc. v. EPA, 578 F.2d 319, 330-31 (D.C. Cir. 1978) (concurring option, J.
Levanthal) (“[T]he flexibility to distinguish between classes of new sources may serve to
authorize a differential in the standards applicable to new and modified equipment in
those cases where warranted by cost differences and cost-benefit analysis. This
approach would not immunize a modified facility (one type of new source) from
regulation under a performance standard, but would permit an alternative course that
promotes the underlying statutory concept of progressively bringing all pollution
sources within the constraint of performance standards.”)
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set standards for modified sources in conjunction with standards for new sources.
National Emission Standards for Hazardous Air Pollutants From the Portland Cement
Manufacturing Industry and Standards of Performance for Portland Cement Plant, 75
Fed. Reg. 54970, 54996 (Sept. 9, 2010) (rejecting industry’s request to exempt modified
kilns from the new standard).

4. EPA Can Not Rely on Section 111(d) Guidelines that EPA Has Yet to Propose

EPA states that excluding modified sources from the proposed standard is acceptable
because any excluded sources will become “existing” sources subject to as-yet
unproposed 111(d) guidelines. If EPA had proposed 111(d) guidelines in conjunction
with the proposed 111(b) rule, then EPA’s rationale might have had a stronger
justification. EPA’s current proposal, however, together with the suggestion that it will
promulgate 111(d) guidelines at an unspecified future time, does not comport with the
obligation to regulate emissions from modified sources.

5. Conclusion

Joint Environmental Commenters believe that EPA should have proposed a standard for
modified sources in conjunction with its standard for new sources. We recognize,
however, the EPA also has an obligation to promulgate a final rule promptly. The most

raacanakhla ~catirea fAr EDA thavrafara ic 4 adaAant o ctandard far Yo catirceace and +4
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propose and finalize a standard that applies to modified sources as soon as possible.

C. Reconstructed Sources

Although the text of section 111 refers only to new and modified sources, EPA’s
implementing regulations define “reconstruction” as a subcategory of modification. 40
C.F.R. § 60.15. Reconstruction is “the replacement of components of an existing facility
to such an extent that . . . the fixed capital cost of the new components exceeds 50
percent of the fixed capital cost that would be required to construct a comparable
entirely new facility.” /d. § 60.15(b). EPA does not propose to set a standard of
performance for reconstructed sources. As with modified sources, EPA asserts that it
lacks information that would inform such a standard, and that if EPA proposes a
standard that does not apply to reconstructed sources, then under section 111(a)(2),
EPA is not required to regulate these sources. Our comments above regarding EPA’s
rationale for excluding modified sources apply with equal force to reconstructed
sources.

Indeed, failing to set a standard for reconstructed risks drastically weakening the
effectiveness of the rule. If reconstructed sources are excluded from the standard, a
person wishing to construct a new plant could take an existing facility, demolish
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everything but a few parts, and then construct a new plant reusing these existing
facilities—including a plant substantially larger than the old facility. Under the existing
regulations this would be a “reconstruction,” and under EPA’s proposal, this effectively
new facility would be wholly exempt from the new standard. By exempting such
reconstructed units from compliance with the standard, the proposal leaves these
sources “free to increase emissions without application of [BSER],” in derogation of
EPA’s section 111 responsibilities. Cement NSPS, 75 Fed. Reg. at 54996.

VI. Relationship with Other CAA Programs

Joint Environmental Commenters understand and share EPA’s intention that the
promulgation of performance standards for CO, under § 111 not affect the emission
thresholds established in the Tailoring Rule?*® that determine applicability of the
Prevention of Significant Deterioration permitting program. Joint Environmental

rmrmantare ara ~anfidant that EDA hac tha tanle +4A aaciliy adAdeance anv cancarne
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regarding the impact of this rule on PSD applicability. We encourage the Agency to
include regulatory language in the final NSPS providing that the applicability of the
Tailoring Rule thresholds is unaffected by the promulgation of any NSPS for greenhouse
gas emissions. One helpful clarification, for example, would be to add a clear statement
to these final regulations stating that the NSPS applicability trigger in the PSD
regulations governing “[r]legulated NSR pollutant” at 40 C.F.R. §§ 51.166(b)(49)(ii);

£9 21 ILVEN) incarnaratac the tailoring thresholds
52.2110)(50jiiij incorporates the taioring tnresnoias.

A. EPA Must Act Without Delay To Curb CO, Emissions From Existing Power plants
Under Section 111(d)

We conclude these comments by reminding EPA that the new source standard,
important as it is, does not complete the agency’s job of protecting the American people
from dangerous power plant pollution. EPA also has the obligation under Section 111(d)
of the Clean Air Act and the agency’s own regulations, 40 C.F.R. §§ 60.20-29, to cut the
2.3 billion tons of dangerous carbon pollution from the existing fleet of power plants.

For greenhouse gases, Section 111(d) also requires standards for existing sources.
Specifically, Section 111(d) applies when the existing sources in a category emit a
pollutant that is not covered under Sections 108 (criteria air pollutants for which
national ambient air quality standards (NAAQS) are established) or Section 112
(hazardous air pollutant standards). That is the case for the CO, emitted from the
nation’s existing power plants. According to EPA’s Database on 2010 Greenhouse Gas

*% 75 Fed. Reg. 31,514 (June 3, 2010).
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Emissions from Large Facilities,**® 1,562 power plants reported emitting a total of 2.326

billion metric tons CO,-equivalent of greenhouse gases, nearly all of which was CO,.

Section 111(d) addresses the authority to set standards for these existing plants. EPA’s
regulations implementing § 111(d) require that the agency issue an “emissions
guideline” setting forth what the agency considers BSER for existing sources that
“reflects the application of the best system of emission reduction (considering the cost
of such reduction) that has been adequately demonstrated for designated facilities, and
the time within which compliance with emission standards of equivalent stringency can
be achieved.”*"’

The states then have time limits for adopting state plans that apply the emission
guideline by implementing performance standards for existing sources.”*® As under
Section 110, EPA has the responsibility to establish federal plans containing acceptable
performance standards if state plans are not submitted on time or if they fail to meet
the requirements set out in the emission guidelines.**

States and environmental organizations brought suit against EPA in 2006 when the
agency formally refused to set standards for CO, emissions when it reviewed and
revised the NSPS for EGUs. In 2007, after the Supreme Court rejected EPA’s position in
Massachusetts v. EPA, the Court of Appeals for the District of Columbia Circuit
remanded the power plant rulemaking to EPA for action consistent with the Supreme
Court’s decision that the Clean Air Act does cover the greenhouse gas pollution that
drives climate change. After a long delay, and response to notice from the state and
environmental litigants that they would return to court to compel action unreasonably
delayed, EPA entered a settlement agreement with the litigants providing a schedule for
proposing and taking final action on standards under both §§ 111(b) and (d).**°

In 2011, the Supreme Court specifically referred to EPA’s commitments to acting under
the § 111, its reguiations, and the settiement agreement to establish standards for CO,
emissions from both new and existing power plants. American Electric Power Co. v.
Connecticut, 131 S.Ct. 2527, 2537-38 (2011) (footnote omitted):

Section 111 of the Act directs the EPA Administrator to list “categories of
stationary sources” that “in [her] judgment ... caus[e], or contribut[e]

248 http://ghgdata.epa.gov/ghgp/main.do.

4740 C.F.R. § 60.22(b)(5).

% 40 C.F.R. § 60.23.

2% section 111(d)(2) states that EPA: “shall have the same authority ... to prescribe a
plan for a State in cases where the State fails to submit a satisfactory plan as he would
have under section 110(c) of this title in the case of failure to submit an implementation
plan.”

250 hitp://epa.gov/carbonpollutionstandard/settlement.html
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significantly to, air pollution which may reasonably be anticipated to endanger
public health or welfare.” § 7411(b)(1)(A). Once EPA lists a category, the agency
must establish standards of performance for emission of pollutants from new or
modified sources within that category. § 7411(b)(1)(B); see also § 7411(a)(2).
And, most relevant here, § 7411(d) then requires regulation of existing sources
within the same category. For existing sources, EPA issues emissions guidelines,
see 40 C.F.R. § 60.22, .23 (2009); in compliance with those guidelines and subject
to federal oversight, the States then issue performance standards for stationary

sources within their jurisdiction, § 7411(d)(1).
% % %

EPA is currently engaged in a § 7411 rulemaking to set standards for greenhouse
gas emissions from fossil-fuel fired power plants. To settle litigation brought
under § 7607(b) by a group that included the majority of the plaintiffs in this very
case, the agency agreed to complete that rulemaking by May 2012. 75 Fed.Reg.
82392.

Although the litigants agreed to several extensions of that schedule, EPA has not acted
in conformity with that schedule. While EPA has proposed standards for new sources
under § 111(b) — the standard on which we comment today — the agency has not yet
taken action under § 111(d) for existing sources.

It is urgent that EPA not only complete this rulemaking by promulgating the § 111(b)
standards for new power plants, but that the agency act without further delay to meet
its commitments under § 111(d) and the settlement agreement, by proposing, taking
comment on, and promulgating the required emission guideline for existing sources,
which triggers the state plan requirements summarized above. Significant and
affordable reductions can and must be made in the 2.3 billion tons of heat-trapping CO;
pollution from existing power plants, and EPA must get on with that job without further
delay.

Respectfully submitted,

Joanne Spalding Megan Ceronsky
Craig Segall Environmental Defense Fund
Elena Saxonhouse 2060 Broadway, Ste. 300
Nathan Matthews Boulder, CO 80302
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McElroy, SuLLivaAN & MILLER, L.L.P.
Attorneys at Law

MATILING ADDRESS 1 —\n1 on r oo nnvv T TELEPHONE
R UL dF ULADD DKIVE =
SUITE 200 (512) 327-8111
AUSTIN, TX 78746 FAX
(512) 327-6566

P.0.BOX 12127
AUSTIN, TX 78711

June 25, 2012

Via Website and Email (without attachments)
http.//www.epa.gov/oar/docket. htm!

a-and-r-docket@epa.gov, Attn: Docket ID No. EPA-HQ-OAR-2011-0660
EPA Docket Center

U.S. EPA, Mail Code 2822T

1200 Pennsylvania Ave. NW.

Washington, DC 20460

Re:  Environmental Protection Agency, Standards of Performance for Greenhouse Gas
Emissions for New Stationary Sources: Electric Utility Generating Units
Docket ID No. EPA-HQ-OAR-2011-0660

On behalf of Environmental Defense Fund, Inc. (“EDF”), we respectfully offer the following
comments with regard to the U.S. Environmental Protection Agency’s (“EPA”’) proposed Standards
of Performance for Greenhouse Gas Emissions for New Stationary Sources (“GHG NSPS”) and its
applicability to certain “transitional” or potentially “transitional” sources. See 77 Fed. Reg. 22,392
(April 13,2012). EDF submits these comments on behalf of its hundreds of thousands of members
nationwide and its tens of thousands of members in Texas and surrounding states. EDF has
participated in this rulemaking proceeding for some time and these comments and all other
comments submitted by EDF and its members, alone or jointly with other commenters, should be

nngidarad tn rofla tha nte and ‘nn“ra nf ENE agc nart nf thic nraceading A1l Aacnimentcg
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referred to herein and all Attachments should be incorporated as part of the administrative record of
this rulemaking proceeding.

In the proposed GHG NSPS, EPA states that it is not proposing a standard of performance
for transitional sources. EPA proposes the following regulatory text to delineate “transitional”
sources as part of § 60.5510 as follows:

"(3) Transitional Sources.
(1) You are not subject to this subpart if you own or operate a transitional source
that commences construction within 12 months after April 13, 2012.
(i1) For purposcs of paragraph (b)(3)(i1) a 'transitional source' is defined as an
EGU with a base load rating of more than 73 megawatts (MW) (250 million
British thermal units per hour (MMBtu/h)) heat input of fossil fuel, except as
provided for in § 60.5510(b)(1) and (2), and that received a complete permit that
meets the requirements of the Prevention of Significant Deterioration Program
under part C of Title I of the Clean Air Act prior to April 13, 2012 (or that had an
approved PSD permit that has expired and is in the process of being extended, if
the source is participating in a Department of Energy CCS funding program).
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In the GHG NSPS proposal, EPA has identified 15 proposed sources for potential treatment as
“transitional” sources. EDF together with several additional environmental groups submitted joint
comments in response to the GHG NSPS proposal. Those comments explained that EPA's
“transitional” source proposal is contrary to the plain language and fundamental purposes of the
NSPS program, unnecessary as the various sources in question either can meet the 1000 Ib
CO,/MWhr standard of performance proposed or are highly unlikely to ever complete construction,
and practically unenforceable.

One of those 15 proposed sources is the White Stallion Energy Center (“WSEC”) in Texas.
Although not included on the list of transitional sources, another source that may seek status as a
transitional source is the Las Brisas Energy Center (“LBEC”) in Texas. EDF participated in the
contested case proceedings for both sources. These additional comments supplement the Joint
Environmental Commenters comments, joined by EDF, on the transitional source proposal by
adducing further evidence that even if the "transitional" proposal is viable — and we believe it is
fundamentally flawed for the reasons stated — that neither WSEC nor LBEC are entitled to
transitional source status. As explained in the more detailed comments below, WSEC and LBEC
fail to meet EPA's own core criteria for transitional sources as they have nof “received a complete

bRV S PR i AL s h o VPP ol PR
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C of Title I of the Clean Air Act prior to April 13,2012
WSEC

WSEC received a PSD preconstruction permit in December of 2010 based on an October 19,
2010 Final Order issued by the Texas Commission on Environmental Quality (“TCEQ”) overturning
an earlier decision made by two independent Administrative Law Judges (“ALJs”) to deny WSEC’s
application for a PSD permit and against the recommendations of EPA s Region 6 Office. The ALJs
stated that they “cannot recommend that WSEC’s application be granted at this time.” EPA Region
6 stated in one of its comment letters to TCEQ that “[b]ecause of the deficiencies identified in our
written correspondence and the lack of required NAAQS demonstrations, if TCEQ were to issue the
permits as they are proposed they would not be consistent with federal requirements.” Attachment
A. Ignoring EPA’s comments and the recommendations of the ALJs, TCEQ issued the permits.
Consequently, WSEC’s PSD preconstruction permit fails to address the health-based 1-hour SO, and
NO, NAAQS, fails to address the ozone NAAQS at all and is otherwise not in compliance with the
federal Clean Air Act and the Texas Clean Air Act. Additionally, as discussed below, WSEC’s PSD
preconstruction permit is based on an out-dated site plan. Since WSEC’s PSD preconstruction
permit is incomplete and based on an out-dated site plan, it should not qualify as a transitional
source.

As background, in September 2008, WSEC filed an application with TCEQ for federal and
state air quality permits for a 1,320 megawatt petroleum coke and coal-fired power plant which
included a site plan showing the location of various facilities and equipment that will be sources of
air pollutant emissions. Randy Bird, WSEC’s Chief Operating Officer, signed the application and
certified that the “facts included in the application” including the Air Permit Site Plan were “true and
correct.” Attachment B, Exhibit A, Tab 2. In December 2008 and again in February 2009, WSEC
supplemented its application with an “Air Quality Modeling Analysis” which analyzed air quality
impacts as required under 40 CFR §52.21(k), an EPA rule incorporated into TCEQ’s air quality

o]
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rules." Attachment B, Exhibit A, Tab 3. WSEC’s air quality impacts analysis and supporting
modeling were based only on the now outdated Air Permit Site Plan. Attachment B, Exhibit A, Tab
3 at White Stallion Exhibit 103, p. 15 of 515.

In February 2010, two ALJs from the State Office of Administrative Hearings (“SOAH”)
conducted an evidentiary hearing on WSEC’s air permit application. At the outset of the hearing,
evidence was introduced showing that WSEC’s sworn and certified application for a wastewater
discharge permit, filed with the TCEQ’s Water Quality Division in February 2009, and its sworn
application for a § 404 wetlands permit, filed with the US Army Corps of Engineers (the “Corps”)in
September 2009, included site plans that were different from WSEC’s September 2008 Air Permit
Site Plan, even though all three plans were for the same power plant. Attachment B, Exhibit B, pp.
11-12. When the site plans submitted to the Water Quality Division and the Corps were compared to
the Air Permit Site Plan, the evidence showed that more than 20 emissions points were at different
locations. Attachment B, Exhibit C, pp. 148-154. Despite the fact that these subsequently filed site
plans were different than and conflicted with the Air Permit Site Plan, WSEC’s CEO Frank Rotondi
testified on cross examination:

It 1s my testimony that we have submitted a site plan in the air application for this
project to which we are fully and completely prepared to build this project in every

respect.

Attachment B, Exhibit B, p. 12; Exhibit C, p. 77. Mr. Rotondi further testified that the only site plan
that had been approved by WSEC’s so-called “development committee” was the Air Permit Site
Plan.” Attachment B, Exhibit B, p. 12; Exhibit C, p. 88-90.

Emails were introduced (dated 2009) among WSEC’s consultants and management that
discussed further revisions to the site plan to minimize impacts to wetlands. Attachment B, Exhibit
A, Tab 4. These e-mails, exchanged more than a year before the contested case held on the air
permit application, acknowledged that these changes “may affect the wastewater permit and the air

dispersion modeling.”’ Id.

Based on this evidence, a motion to dismiss or alternatively remand WSEC’s application to
TCEQ pursuant to § 382.0291(d) of the Texas Health & Safety Code was made. Attachment B,
Exhibit C, pp. 6-9. Section 382.0291(d) provides:

(d) An applicant for a license, permit, registration, or similar form of permission
required by law to be obtained from the commission may not amend the
application after the 31st day before the date on which a public hearing on the

'See 30 Tex. Admin. Code § 116.160(c)(2)(B).
2 Roth Mr. Rotondi and Mr. Rird {‘vhn sioned hoth of the sworn and certified qr\r\]mahnn: filed with TCEQ s Wat
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Quality and Air Permit Divisions rcspcctlvcly) arc on WSEC’s so-called “dcvclopmcnt committee.”

3 The following persons were included in this email chain: WSEC CEO Frank Rotondi who testified at the air permit
hearing in support of the application; Larry Shell, Vice President & Sr. Project Manager for Stanley Consultants, Inc. (the
firm that designed and engineered the proposed plant) who testified as an expert in support of the Application; Joe
Kupper, air dispersion modeler with the RPS Group who testified as an expert at the hearing in support of the
Application; Shanon DiSorbo, consultant with RPS Group who testified as an expert at hearing in support of the
Application; and Scott Jecker, wetlands consultant who prepared WSEC’s wetlands application filed with the Corps.
Attachment B, Exhibit A, Tab 4.

2
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application is scheduled to begin. If an amendment of an application would be
necessary within that period, the applicant shall resubmit the application to the
commission and must again comply with notice requirements and any other
requirements of law or commission rule as though the application were originally
submitted to the commission on that date.

Tex. Health & Safety Code Ann. § 382.0291(d). It was argued that WSEC’s subsequent site plans,
filed under sworn certification and subject to criminal penalty, constituted an amendment to the Air
Permit Site Plan or showed at least that an “amendment to the application would be necessary.” It
was further argued that EDF and the public were entitled to notice, comment, and an opportunity for
hearing on the power plant that WSEC actually intended to build, which was unclear at that time.

The ALJs denied the motion. In doing so, the ALJs expressed concern with WSEC’s
changing site plans but expressly relied on WSEC’s CEO’s sworn testimony that WSEC was “fully
willing to comply in every respect with construction of this project according to [the air permit] site
layout.” Attachment B, Exhibit C, pp. 77-78. As the ALIJs state in their Proposal for Decision
(PFD):

Mr. Rotondi testified that WSEC intended to build the facility as stated in this {the

air] application. Although we were concerned about WSEC’s actions in filing other

site plans, we concluded that those actions did not change the facts that led the

Commission to refer this case to SOAH. If WSEC intended to build the proposed

facility as shown in the site plan in this application, then Protestants’ concerns

did not rise to the level of a legal basis for continuing the hearing.

Attachment B, Exhibit B

B.n 13-14 (emnhasis added)
> P WHPRASES aCClC).

Following a six-day evidentiary hearing, the ALJs recommended that TCEQ deny WSEC’s
application on grounds other than the multiple-site-plan issue. However, on October 19, 2010,
TCEQ issued the Final Order granting WSEC’s air permit application. Attachment B, Exhibit A,
Tab 1. On November 10, 2010, a motion for rehearing was filed.

On December 2, 2010, EDF received documents in response to a FOIA request filed with the
Corps. Attachment B, Exhibit A, Tab 6. These documents showed that, on or about October 25,
2010, within six days of TCEQ issuing the Final Order, WSEC had revised its wetlands permit site
plan. /d. WSEC then filed this revised site plan (i.c. the October 25™ Site Plan) with the Corps in
November 2010. As an expert air dispersion modeler, Roberto Gasparini, Ph.D., attested in support
of the Motion for Remand, the October 25" Site Plan is materially different from the Air Permit Site
Plan and moves 73 of the 84 emissions points modeled by WSEC in the air permit proceeding.
Attachment B, Exhibit D, 9 7.* Sixty-four (64) of the 73 relocated emissions points moved 100
meters or more and at least two moved more than 750 meters. /d. Dr. Gasparini further testified
that: “In order to determine whether the plant as depicted in the October 2010 Site Plan complies
with applicable air quality standards, it is necessary to verify the location of the emissions sources

* Non-substantive changes were made to Exhibits D and D-1 in May of 2011 to correct typographical errors in the
affidavit and a copying error with Exhibit D-1. These new exhibits are behind the “Revised Exhibits D tab of
Attachment B to this letter.

S
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and perform new air dispersion modeling.” Attachment B, Exhibit D, §9. Inthe Reply to WSEC’s
response to the Motion for Remand, Dr. Gasparini explained that one of the 73 emission source that
moved is the Railcar Unloading Building (EPN DCRAILUL). Attachment B, Exhibit E, § 5. This
emission source represents the third largest emitter of particulate matter at the proposed WSEC
power plant and it was moved approximately 788 meters from the middle of the property to a
location very close to the property line. /d. Another of the 73 emission sources that moved is
Conveyor 3 (EPN CONV3). /d. This emission source is a conveyor used for transporting materials.
Id. By moving the Railcar Unloading Building farther from the material storage piles, the length of
this conveyor must be increased. /d. Therefore, the emission rate from this conveyor must be
increased since conveyor emission rates are based in part on conveyor length. /d.  Dr. Gasparini
concluded that [without] remodeling the emissions from the sources as they would be located on
White Stallion’s new site plan, it is not possible to determine whether the net effect would be a
violation of one or more of the federal or state clean air standards.” /d. 9§ 6. TCEQ and WSEC
presented no evidence in the District Court challenging Dr. Gasparini’s affidavits or controverting
those conclusions.

On December 6, 2010, a motion was filed with TCEQ to reopen the record, extend the time
for ﬁling a supplemental motion for review, and extend the time for motions for rehearing By letter
UdlCU Uecel‘ﬂ[‘)el l / 1 bDQ Stdte(l lIlat t[lC IIlOthIlb 101 ICIlCdrng IldU 06611 UVeﬁTUCU Uy UpCl atIOIl 01
law on December 8th but TCEQ did not rule on, or even mention, the motion to reopen the record

based on this newly discovered evidence.

An administrative appeal with the Travis County District Court was filed and the previously
mentioned Motion for Remand was filed, which included Dr. Gasparini’s affidavits. After oral
argument on the motion, the District Court granted the motion and ordered a remand for the taking
of additional evidence stating that: the additional evidence was material; there were good reasons
why it was not presented before SOAH and TCEQ in the air permit proceedings; and absent granting
the motion, the “public would not be afforded meaningful participation in the [air] permit application
review process.” Attachment C, Remand Order. Specifically, that Court stated that additional
evidence should be taken on: (1) the October 25™ site plan submitted by White Stallion to the
Corps; and (2) on the site plan’s “impacts on WSEC’s TCEQ air permit application under applicable

law.”

TCEQ and WSEC then challenged the Court’s Remand Order and filed petitions for writs of
mandamus with the Texas Third Court of Appeals, which denied the petitions. Both WSEC and
TCEQ then filed petitions with the Texas Supreme Court seeking writs of mandamus. Like the
Third Court of Appeals, the Supreme Court denied the petitions.

On or about October 4™, 2011, the Corps granted WSEC its § 404 wetlands permit based on
what appears to be the October 25" Site Plan.’

More recently on June 13,2012, the TCEQ admitted into the record the evidence offered as
requested by the District Court, subject to objections, and informed the District Court that it was not
changing its decision. This evidence, which remains the only evidence in the record on this issue,
establishes that the new site plan violates the short-term PM;( PSD increment standard and the short-

* http://www.swg.usace.army.mil/whitestallion/whitestallion.asp
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term SO, NAAQS. Attachment D, Exhibits 200 — 207. WSEC and TCEQ did not offer any
evidence to the contrary. As a result, WSEC has not and cannot meet its burden under 40 CFR §
52.21(k) and TCEQ’s own rules which require WSEC to demonstrate that emissions from the plant it
actually intends to build will not cause or contribute to a violation of any NAAQS or PSD increment
standard.

WSEC should not be granted transitional source status based on a preconstruction air permit
for site plan that WSEC does not intend to build. We know that WSEC does not intend to build the
plant according to the Air Permit Site Plan because WSEC has subsequently represented to the
Corps, subject to criminal penalty, that it intends to build an entirely different plant. The Corps has
now issued WSEC a wetlands permit based on this new site plan. Neither EPA nor the public has
had an opportunity to review and comment on this site plan in the context of air permitting.
Granting WSEC transitional source status based on what may amount to be a “bait-and-switch”
would be rewarding WSEC for its actions at the expense of the public and is exactly what EPA
Region 6 warned TCEQ about in its May 13, 2011 comment letter. Attachment A.

Even if WSEC takes the position that its new site plan is not an amendment of its air permit
application and that it plans to construct the plant according to the Air Permit Site Plan then WSEC
must amend their wetlands permit because it is based on a different site plan — one that moves 73 of
84 emissions points. Alternatively, if WSEC plans to construct the proposed plant according to the
wetlands permit site plan then WSEC must amend its air permit. Either way WSEC cannot construct

without amending one or the other.

However, WSEC’s PSD preconstruction permit is not incomplete merely duc to its reliance
on an out-dated site plan that the public has never had the opportunity to review. The PSD
preconstruction permit is also incomplete because it wholly fails to address several legally
applicable NAAQS, including the NAAQS for ozone, and the new NAAQS for NO, and SO..
Instead of modeling ozone impacts or otherwise estimating those impacts, WSEC relied on a simple
mathematical ratio of its estimated NOx emissions to VOC emissions to conclude that its 1,320
megawatt coal and petroleum coke fired power plant located within 20 miles of the adjoining
Houston-Galveston-Brazoria Severe Non-Attainment Area will be ozone neutral. Attachment E.
Consistent with TCEQ’s rules and Appendix W, EPA Region 6 specifically requested in two
comment letters to TCEQ that WSEC/TCEQ consult with it on the use of a modeling protocol that
would estimate potential ozone impacts from WSEC. Attachment A. Neither WSEC nor TCEQ
elected to consult with EPA or conduct photochemical modeling. In a third comment letter to the
TCEQ, EPA Region 6 again reiterated its request for consultation and expressed its serious concern
about the “ozone analysis” (or lack thereof) conducted by WSEC. Id. TCEQ ultimately issued
WSEC its PSD preconstruction permit based on that limited ratio without actually considering the
ozone impacts caused by WSEC.

WSEC has aiso not demonstrated compliance with the heaith-based i-hour NAAQS for NO,
and SO,. WSEC received its air permit in December of 2011 based on a Final Order dated October
19, 2011, well after the effective dates of the health-based 1-hour NAAQS for NO; and SO,. But
WSEC did not conduct any modeling to demonstrate compliance with 40 CFR § 52.21(k) and TCEQ
rules for the NAAQSs. But others did. The resulting dispersion modeling predicts that emissions
from WSEC will result in multiple exceedances of the 1-hour NAAQS for SO, with the Highest 4™
High being 240 pg/m’. Attachment D, Exhibits 200 and 207. This evidence was recently admitted

Ve
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into the administrative record by TCEQ. There is no evidence to the contrary.

The bottom-line is that (1) WSEC does not have a complete PSD preconstruction permit
because it fails to address the ozone NAAQS and the health-based 1-hour NAAQS for SO, and NO,
and (2) WSEC docs not have a permit that authorizes construction immediately because of the
inconsistent site plans. EPA Region 6 itself continues to have serious concerns about this permit as
evidenced by its numerous comment letters. Attachment A. Thus WSEC should not be rewarded
for its actions and granted transitional source status when it obtained a permit based on a site plan it
has no intention of building and an application that is wholly deficient.

EPA also requested information about sunk costs and legal challenges associated with
WSEC. EDF offers the following additional comments that may factor into EPA’s consideration of
those issues. Based on hearing testimony and administrative records we know the following:

+  WSEC has no employees. Attachment F, p. 71.

*  WSEC is a limited liability corporation that is owned in part by Sky Energy, which
itself has just four employees. /d.

+ Neither Sky Energy nor WSEC own or operate any power plants. /d.

«  WSEC has an option to purchase the real property where the proposed plant is to be
located, but there is no evidence in the record indicating whether WSEC has
exercised that option.

«  WSEC was not required to conduct an Environmental Impact Statement, although
one was requested by EPA Region 6, Texas Parks & Wildlife and the City of
Houston, among others. Attachment G (Comment Letters).

* In response to EPA’s concern that certain transitional sources may lack space for
CO, removal equipment, attached are copies of WSEC’s Air Permit Site Plan and
TPDES site plan both of which identify specific areas reserved for future CO;
removal equipment. Attachment B, Exhibit A, Tab 4; Attachment H.

¢+ Atthe time of the hearing WSEC had not secured a fuel contract for petroleum coke.

Attachment F, p. 107.

+ At the time of the hearing WSEC had not secured a contract with a retail provider of

clectricity or contract operator of the proposed plant. Attachment F, pp. 94, 104-105.

In late 2011, the Lower Colorado River Authority declined to enter into a water

supply contract with WSEC.°

Regarding legal challenges, at present WSEC 1s facing a number of legal challenges.
Currently WSEC’s air permit application is under challenge in District Court by a number of partics.
There will be additional challenges to the recent action taken by the TCEQ during the remand
period. WSEC’s TPDES permit application is still pending at TCEQ and will likely be referred by
the TCEQ to the State Office of Administrative Hearings for a contested case hearing sometime this
year. Over 90 hearing requests were filed on WSEC’s TPDES permit application according to
TCEQ Commissioners’ Integrated Database.” WSEC is also facing legal challenges in its

® hitp://Icra.org/newsstory/201 L/boardmeetingcanceledW Stallion.html;
http://www.statesman.com/blogs/content/shared-
gen/blogs/austin/green/entries/2011/11/16/Icra_rejects white stallion co.html

" http://www 12.tceq.state.tx.us/crpub/index.c fim? fuseaction=iwr.itemdetail&addn id=858429022009061.
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groundwater proceeding before the local groundwater conservation district.

EDF believes that these factors coupled with WSEC’s incomplete PSD preconstruction
permit compel exclusion of WSEC from consideration as a transitional source.

LBEC

Las Brisas Energy Center, LLC (“Las Brisas”) has applied for preconstruction permits to
build the Las Brisas Energy Center (“LBEC”), a proposed petroleum coke-fired power plant in
Corpus Christi, Texas. Las Brisas received a partial PSD preconstruction permit by virtue of a
TCEQ Final Order dated February 22,2011. Because Las Brisas did not receive its permit until after
the effective date of EPA’s PSD permitting requirements for greenhouse gases, Las Brisas
additionally filed a GHG PSD permit application with EPA on or about October 28, 2011. It 1s
EDF’s understanding that this application remains pending. Accordingly, Las Brisas has not
received a complete PSD preconstruction permit by the date of the GHG NSPS proposal, and as
such, has not been listed by EPA among the 15 potential transitional sources.

To the extent that Las Brisas may assert that it should be treated as a transitional source, EDF
believes it is important for EPA to consider the procedural history of Las Brisas’s PSD permit
application. This history demonstrates that Las Brisas’s failure to receive a complete PSD permit
prior to the effective date of the GHG PSD requirements is attributable to its own repeated refusals

to comply with applicable requirements under the CAA.

Las Brisas filed its application with the TCEQ on May 19, 2008, sccking various air quality
permits including a PSD permit authorizing the construction of the proposed LBEC facility. The
proposed LBEC plant is located near downtown Corpus Christi, Texas and would be a major new
source of air pollution consisting of four (4) petroleum coke-fired circulating fluidized bed (“CFB”)
boilers and associated facilities with an output of 1,200 megawatts. Las Brisas also sought a permit
to emit hazardous air pollutants. During 2008, Las Brisas submitted multiple subsequent revisions
to its application, including air dispersion modeling for purposes of demonstrating compliance with

applicable NAAQS and PSD Increments.

On January 7, 2009, TCEQ issued a Draft Permit Nos. 85013, PSD-TX-1138 and HAP-48
(collectively “the Draft Permit”) and a Preliminary Determination Summary describing TCEQ’s
review to date. Numerous persons and organizations protested Las Brisas’s application, including
EDF, the Texas Clean Air Cities Coalition (“TCACC”), the Sierra Club, the Clean Economy
Coalition (“CEC”), the League of Latin American Citizens (“LULAC”) and a number of individual
protestants.

Pursuant to TCEQ regulations and Las Brisas’s own request, the application was referred to
SOAH for a contested case hearing on whether the requested permits should be issued. On
November 2 through 12, 2009, SOAH Administrative Law Judges Tommy Broyles and Craig
Bennett conducted a nine-day hearing on the merits on Las Brisas’s application (the “Initial
Hearing”).

Las Brisas’s evidence indicated that the proposed LBEC plant would utilize approximately
7.2 million tons per year of petroleum coke and limestone. The application states that material

Q
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handling facilities for this petroleum coke and limestone are “required” for LBEC to operate.
However, in its application Las Brisas failed to include the emissions from these required facilities
in its inventory of emissions, nor did Las Brisas include such emissions in its air dispersion
modeling for purposes of demonstrating compliance with applicable NAAQS and PSD Increments.
In a motion filed months before the November 2009 hearing, Las Brisas was notificd that its
application was deficient due to failure to address the material handling facilities, yet Las Brisas
failed to make any amendment to its application.

Las Brisas also failed to perform a case-by-case Maximum Achievable Control Technology
(“MACT”) analysis for the LBEC boilers. A December 2000 EPA decision (the “2000 Listing
Decision”) subjected coal-fired and oil-fired electric utility generating units (“EGUSs”) to case-by-
case MACT analysis. See 65 FR 79825 (December 20, 2000). Las Brisas contended that the
petroleum coke-fired LBEC EGUs were neither “coal-fired” nor “petroleum-fired” (even though
petroleum coke is a by-product of oil and has been included in multiple definitions of “coal” utilized
by EPA) and as such no MACT analysis was necessary. However, it was undisputed at hearing that
the LBEC boilers will emit large quantities of the exact same HAPs — including arsenic, mercury,
lead, chromium, cadmium, beryllium and nickel — which were cited in EPA’s 2000 Listing Decision
as the reason for requiring a MACT analysis for “coal-fired” and “oil-fired” boilers. TCEQ’s own
permit engineer Randy Hamilton testified that there was no technical reason why petroleum coke-
fired boilers should be treated differently from coal-fired and oil-fired boilers and exempted from the
MACT analysis requirements. Furthermore, EPA specifically notified TCEQ that MACT applies to
the proposed LBEC pet-coke fired boilers, setting forth in a February 2009 comment letter to TCEQ
a list of detailed considerations “for [TCEQ] to consider as you develop the case-by-case section
112(g) MACT standard for the LBEC.” Sec Attachment I at p. 1.

After the Initial Hearing, the SOAH judges issued a Proposal for Decision (“Initial PFD”)
dated March 29, 2010, recommending that TCEQ not grant the application on multiple grounds.
Among these grounds, SOAH concluded that MACT applied to the LBEC boilers and that as a result
the application must either be denied or remanded to the TCEQ for further technical review. In
addition, the SOAH judges concluded that Las Brisas failed to demonstrate that it complied with
applicable air quality standards in light of its failure to disclose the actual material handling facilities

required for LBEC to operate, and to model emissions impacts from those facilities.

TCEQ considered SOAH’s Initial PFD and issued an Interim Order on July 1, 2010 (the
“Interim Order”). In the Interim Order, TCEQ ruled, contrary to both SOAH’s and EPA’s position,
that the LBEC boilers were not subject to case-by-case MACT requirements. However, TCEQ
remanded the case to SOAH to take additional evidence on various other issues cited by SOAH,
including the material handling facilities for LBEC.

Thus, as a direct result of Las Brisas’s failure to disclose and address its material handling
plans, an additional hearing before SOAH was required, significantly delaying the issuance of any
permit. This hearing was originally scheduled for September 7-10, 2010, but was postponed for six
weeks until October 18, 2010 after Dr. Roberto Gasparini, Ph.D, one of the expert witnesses on air
dispersion modeling, was seriously injured in an auto accident. Las Brisas complained of this
postponement, arguing that it would be harmed by the continuance because of the potential for the
EPA to implement its GHG Tailoring Rule (Tailoring Rule) before a final order can be issued in this
case, thus potentially requiring consideration of GHG emissions. In response, SOAH stated as

[e)
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follows:

[T]he [Judges] note that [Las Brisas] finds itself in this predicament of its own making. As
noted in the [Initial PFD], [Las Brisas] failed to meet its burden of proof when given a two-
week hearing to present its application-even though it had been made awarc of many of the
issues by the protestants months before the hearing (on, for example, secondary emissions
and materials handling concerns). [Las Brisas] never addressed some of those deficiencies . .
. Thus, [Las Brisas] finds itself in the present predicament because it failed to prove its
application met all applicable rules and regulations during the first hearing.

See Attachment J at pp. 3-4. SOAH thus denied Las Brisas’s request for reconsideration of the six
week continuance.

Prior to the October, 2010 hearing, Las Brisas presented two new “hypothetical” material
handling scenarios, neither of which was included in its application. Although Las Brisas quantified
emissions from each of the two hypothetical scenarios and included those emissions in its air
dispersion modeling, Las Brisas refused to commit to either scenario, and ultimately stated that the
“hypothetical” scenarios were “strictly for demonstrative purposes.” In addition, Las Brisas treated
the material handling facilities as “secondary emissions” rather than emissions from the LBEC
stationary source, even though its application stated the material handling facilities were “required”
for LBEC to operate. Las Brisas submitted its additional air dispersion modeling to TCEQ prior to
July 2010, and that modeling was subjected to technical review by the TCEQ’s Air Dispersion
Modeling Team (“ADMT”) prior to the October 2010 hearing.

SOAH conducted a four-day evidentiary hearing on remand from October 18-21, 2010.
Undisputed evidence was presented through expert witness Dr. Gasparini showing that, if the
required material handling facilities are included as part of LBEC “stationary source” for purposes
of performing air dispersion modeling, LBEC greatly exceeds the maximum 24-hour PSD increment
for PMo of 30 pg/m’. Thus, it was contended that by excluding the required material handling
facilities from LBEC and dividing the stationary source in two, Las Brisas seeks to permit a new

source of air pollutants that, as a matter of law cannot be permitted as a single stationary source.

On December 1, 2010, SOAH issued a Proposal for Decision on Remand (“Remand PFD”).
In the Remand PFD, SOAH once again concluded that Las Brisas failed to meet its burden of proof
by failing to demonstrate compliance with the 24-hour PSD increment for PM;, finding that, the
TCEQ improperly assisted Las Brisas in carrying its burden of proof in violation of a Texas statute
(Texas Water Code § 5.228(e)) by performing its own air dispersion modeling correcting
deficiencies in the Las Brisas’s modeling. In the Remand PFD, the ALJs also found that the Las
Brisas’s reliance on “hypothetical” material handling scenarios did not demonstrate compliance with
applicable PSD increments absent a binding requirement to utilize such scenarios, stating “[t]Jo make
the necessary showing, an appiicant has to be bound to the operations it has modeied . . .
[o]therwise, any showing is merely illusory.”

By letter dated January 24, 2011, EPA notified TCEQ that it still harbored significant
concerns about Las Brisas’s compliance with federal requirements. Attachment K. In this letter,
EPA noted that it had promulgated a health-based 1-hour nitrogen dioxide (NO;) and sulfur dioxide
(SO,) NAAQS and that EPA interpreted CAA and PSD regulations to require a showing of

N
v

ED_000197_LN_00115542-00010



EPA-HQ-2015-003711 Interim 4

compliance with these NAAQS. EPA noted that it had not been provided any records demonstrating
compliance with these standards. In fact, it is undisputed that no demonstration of compliance has
been made by Las Brisas as to the new 1-hour NO, and SO, NAAQS. In the February 24, 2011
letter, EPA also notified TCEQ that Las Brisas would need to work with EPA to determine whether
it is subject to new GHG permitting requirements which became cffective January 2, 2011.

Notably, the health-based 1-hour NO, and SO, NAAQS were enacted effective April 12,
2010 and August 23,2010, respectively. Thus, the application of SO, NAAQS and GHG permitting
requirements — which each became effective after TCEQ’s remand on July 1, 2010 —to Las Brisas
resulted directly from its complete failure to disclose its material handling plans in the initial SOAH
hearing and resulting failure to meet its burden of proof. In short, Las Brisas and Las Brisas alone is
to blame for the applicability of NAAQS and GHG requirements to its project.

Despite SOAH’s and EPA’s concerns, TCEQ nevertheless issued a Final Order on February
22,2011 granting the permits. In addition to erroneously granting the permits, TCEQ failed to
include in the Final Order any requirement (as recommended by the SOAH) that Las Brisas actually
utilize one of the two “hypothetical” material handling scenarios that Las Brisas relied upon for its
“demonstration” of compliance with the NAAQS and PSD Increments.

Thus, in granting the requested permits, TCEQ ignored EPA’s position: (1) that a MACT
analysis was required for the LBEC boilers; (2) that LBEC is subject to the health-based NO; and
SO, NAAQS, and (3) that LBEC is subject to GHG permitting requirements. In addition, TCEQ
ignored SOAH’s conclusions on at least three legal issues: (1) SOAH’s conclusion in the Initial PFD
that a casc-by-casc MACT analysis was required; (2) SOAH’s conclusion in the Remand PFD that
the permits could not be issued without violating Texas Water Code § 5.228(¢e); and (3) SOAH’s
conclusion in the Remand PFD that Las Brisas could not demonstrate compliance with applicable

PSD Increments for PM;( absent a binding commitment to utilize the “hypothetical” material
handling facilities that Las Brisas made the basis of its application.

TCEQ’s decision granting the permits was appealed to the 345™ Judicial District Court of
Travis County, Texas. The appeal was briefed by all parties and oral argument was held May 7,
2012. By letter dated May 14, 2012, 345" District Court Judge Hon. Stephen Yelenosky announced
that he intends to reverse TCEQ’s Final Order granting the Las Brisas permits on at least four
grounds, concluding TCEQ erred: (1) by failing to require a MACT demonstration for the LBEC
CFB boilers; (2) by allowing to Las Brisas to rely on non-binding material handling scenarios for
purposes of “demonstrating compliance” with applicable CAA requirements; (3) by failing to
require Las Brisas to demonstrate compliance with the new NO; and SO, NAAQS, which “became
effective while Las Brisas application was still under review and months prior to the second hearing
before SOAH, on remand from the [TCEQ]”; and (4) by assisting Las Brisas in meeting its burden of
proof in violation of Texas Water Code § 5.228(e). Attachment L at pp. 2-6. As of the date of these
comments, plaintiffs have submitted a proposed order, but no formal order has been entered yet.

In conclusion, the history of this case reveals:

. Las Brisas filed its application in 2008, and had a full evidentiary hearing on that
permit application before SOAH in 2009;

p——
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. Prior to the 2009 hearing, concerns were raised with Las Brisas’s failure to address
emissions from its required material handling, yet Las Brisas failed to amend its
application to address this failure;

. As a direct result of Las Brisas’s failure to address emissions from the required
material handling facilities, TCEQ remanded its application to SOAH in mid-2010 for
further review, resulting in significant delay in permit issuance;

. As a result, Las Brisas became subject to the health-based 1-hour NO, and SO,
NAAQS which took effect in 2010;

. SOAH held an additional evidentiary hearing in October 2010, prior to which TCEQ
performed additional technical review of Las Brisas’s air dispersion modeling;

. During this hearing, Las Brisas could have, but elected not to, submit evidence
regarding compliance with the health-based 1-hour NO, and SO, NAAQS,;

. As aresult of Las Brisas’s failure to address material handlin
other errors, no permit was issued until after January 2, 2011
PSD requirements took effect;

. As of the current date, Las Brisas has an incomplete PSD permit because its
application for a GHG PSD permit is still pending; moreover, it has failed to meet
multiple other applicable pre-construction requirements under the CAA including (1) any
MACT demonstration for the LBEC boilers; (i1) any attempt to demonstrate compliance
with the new 1-hour NO, and SO, NAAQS; and (iii) any demonstration of compliance
with the 24-hour PM o PSD increment; and

. As an additional result of Las Brisas’s and TCEQ’s failures to comply with multiple
CAA requirements, a Texas District Court Judge has announced he intends to reverse
TCEQ’s February, 2011 order granting Las Brisas’s permit.

The history of Las Brisas’s application demonstrates a repeated refusal to comply with
multiple core requirements of the CAA, despite the admonishments of both EPA and SOAH. Had it
complied with applicable CAA requirements, Las Brisas could have received a permit shortly after
the November 2009 SOAH hearing. However, it did not do so, despite ample notice of the
deficiencies in its application. Las Brisas has only itself to blame for its current predicament.

Finally, it has comes to EDF’s attention that Las Brisas has claimed in a Petition for Review
of EPA’s GHG New Source Performance Standards filed with the United States Court of Appeals
for the District of Columbia Circuit that it “has invested approximately $40 million in the
development of LBEC.” Attachment M at p. 3. Las Brisas does not itemize or otherwise describe the
nature of the expenses that comprise this alleged $40 million sum. It appears possible that a large
portion of this sum may consist of a lease covering the LBEC property which contains a 30 to 35
year term and annual rents of up to $948,520.00. Attachment N at pp. 1, 3 (copy of Lease Agreement
between Las Brisas Energy Center, LLC and Port of Corpus Christi Authority of Nueces County,
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