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State of West Virginia
Office of the Attorney General

Patrick Morrisey (304) 558-2021
Attorney General Fax (304) 558-0140

March 19, 2015

VIA ELECTRONIC FILING

Mr. Mark Langer

Clerk of the Court

United States Court of Appeals for the District of Columbia Circuit
E. Barrett Prettyman United States Courthouse

333 Constitution Avenue, N.W. Washington, D.C. 20001

Re: West Virginia v. EPA, No. 14-1146; In re Murray Energy, Nos. 14-1112
and 14-1151 (consolidated with 14-1112).

Dear Mr. Langer,

The States opposing the Environmental Protection Agency (“EPA”) in these
related cases submit this letter pursuant to Federal Rule of Appellate Procedure
28(j), to notify the Court of recent public remarks made by Gina McCarthy, Ad-
ministrator of the EPA, before the Counsel of Foreign Relations:

There is no silence between us and States [regarding the Section
111(d) rule]. I see no effort for States to be pulling away from the en-
gagement. And it is incredibly robust. I am happy to leave it to the
States . . . who think that the best thing is for States to put their heads
in the sand, and pretend like EPA isn’t going to regulate. EPA is go-
ing to regulate. Mid-summer is when the [Rule] is going to be final-
ized . . ..

State Capitol Building 1, Room E-26, 1900 Kanawha Boulevard East, Charleston, WV 25305
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http://www.cfr.org/environmental-policy/conversation-us-environmental-pro
tection-agency-administrator-gina-mccarthy/p36257 (beginning at 54:03) (empha-
sis derived from 'V_ideo).

McCarthy’s emphatic statements belie the made-for-litigation fiction—
central to EPA’s defense in all of these cases—that EPA might abandon the Sec-
tion 111(d) rulemaking. The statements leave no doubt that EPA is not open to,
and will not be, changing its conclusion that it can and will regulate the same pow-
er plants under both Section 111(d) and Section 112. EPA “is going to regulate”
under Section 111(d), it will do so “mid-summer,” and States should not “put their
heads in the sand[] and pretend like EPA isn’t going to regulate.”

These statements further demonstrate the urgent need for this Court to grant
relief in these related cases now, rather than waiting until the inevitable challenge
in this Court when EPA follows through on its threats this summer. Unlike what
occurs in ordinary rulemaking, McCarthy’s statements are part of a uniquely con-
sistent pattern of similar public commitments by EPA regarding the inevitability of
the final Section 111(d) rule. They also highlight the ongoing harms the States and
their citizens are suffering as they expend significant resources—what McCarthy
describes as “incredibly robust” “engagement”—to prepare for a rule that, by its
own terms, seeks to alter the entire electricity sector. These extraordinary circum-
stances warrant judicial action now.

Dated: March 19, 2015 Respectfully submitted,

/s/ Elbert Lin
Patrick Morrisey
Attorney General of West Virginia
Elbert Lin
Solicitor General
Counsel of Record
Misha Tseytlin '
General Counsel
J. Zak Ritchie
‘Assistant Attorney General
State Capitol Building 1, Room 26-E
Charleston, WV 25305
Tel. (304) 558-2021
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Fax (304) 558-0140

Email: elbert.lin@wvago.gov
Counsel for Petitioner State of West
Virginia

/s/ Andrew Brasher
Luther Strange

Attorney General of Alabama
Andrew Brasher

Solicitor General

Counsel of Record
501-Washington Ave.
Montgomery, AL 36130
Tel. (334) 590-1029
Email: abrasher@ago.state.al.us
Counsel for Petitioner State of Alabama

/s/ Timothy Junk
Gregory F. Zoeller
- Aftorney General of Indiana
Timothy Junk
Deputy Attorney General
Counsel of Record
Indiana Government Ctr. South, Fifth Floor
302 West Washington Street
Indianapolis, IN 46205
Tel. (317) 232-6247
Email: tom.fisher@atg.in.gov
Counsel for Petitioner State of Indiana

/s/ Jeffrey A. Chanay
Derek Schmidt
Attorney General of Kansas
Jeffrey A. Chanay
Chief Deputy Attorney General
Counsel of Record
120 SW 10th Avenue, 3d Floor
Topeka, KS 66612
Tel. (785) 368-8435
Fax (785) 291-3767
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Email: jeff.chanay@ag.ks.gov
Counsel for Petitioner State of Kansas

/s/ Jack Conway
Jack Conway
Attorney General of Kentucky
Counsel of Record
700 Capital Avenue
Suite 118
Frankfort, KY 40601
Tel: (502) 696-5650
Email: Sean.Riley@ag.ky.gov
Counsel for Petitioner Commonwealth of
Kentucky

/s/ Megan K. Terrell
James D. “Buddy” Caldwell
Attorney General of Louisiana
Megan K. Terrell
Deputy Director, Civil Division
Counsel of Record
1885 N. Third Street
Baton Rouge, LS 70804
Tel. (225) 326-6705
Email: TerrellM(@ag.state.la.us
Counsel for Petitioner State of Louisiana

/s/ Blake E. Johnson
Doug Peterson
Attorney General of Nebraska
Dave Bydlaek
Chief Deputy Attorney General
Blake E. Johnson :
Assistant Attorney General
Counsel of Record
2115 State Capitol
Lincoln, NE 68509
Tel. (402) 471-2834
Email: blake johnson@nebraska.gov
Counsel for Petitioner State of Nebraska
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/s/ Eric E. Murphy
Michael DeWine

Attorney General of Ohio
Eric E. Murphy

State Solicitor

Counsel of Record
30 E. Broad St., 17th Floor
Columbus, OH 43215
Tel. (614) 466-8980
Email:
eric.murphy@ohioattorneygeneral.gov
Counsel for Petitioner State of Ohio

/s/ Patrick R. Wyrick
E. Scott Pruitt
Attorney General of Oklahoma
Patrick R. Wyrick
Solicitor General
Counsel of Record
P. Clayton Eubanks
Deputy Solicitor General
313 N.E. 21st Street
Oklahoma City, OK 73105
Tel. (405) 521-3921
Email: Clayton.Eubanks@oag.ok.gov
Counsel for Petitioner State of Oklahoma

/s/ James Emory Smith, Jr.
Alan Wilson
Attorney General of South Carolina
Robert D. Cook
Solicitor General
James Emory Smith, Jr.
Deputy Solicitor General
Counsel of Record
P.O. Box 11549
Columbia, SC 29211
Tel. (803) 734-3680
Fax (803) 734-3677
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Email: ESmith@scag.gov
Counsel for Petitioner State of South
Carolina

/s/ Roxanne Giedd
Marty J. Jackley

Attorney General of South Dakota
Roxanne Giedd

Deputy Attorney General

Counsel of Record
1302 E. Highway 14, Suite 1
Pierre, SD 57501
Tel. (605) 773-3215
Email: roxanne.giedd@state.sd.us
Counsel for Petitioner State of South
Dakota

/s/ James Kaste
Peter K. Michael

Attorney General of Wyoming
James Kaste

Deputy Attorney General

Counsel of Record
Michael J. McGrady

Senior Assistant Attorney General
123 State Capitol
Cheyenne, WY 82002
Tel. (307) 777-6946
Fax (307) 777-3542
Email: james.kaste@wyo.gov
Counsel for Petitioner State of Wyoming

cc: All Counsel of Record via CM/ECF
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CERTIFICATE OF SERVICE
I certify that on this 19th day of March, 2015, a copy of the foregoing Feder-
al Rule of Appellate Procedure 28(j) Letter was served electronically through the
Court’s CM/ECF system on all registered counsel.

/s/ Elbert Lin
Elbert Lin




